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Executive Summary

The way land is used has the single largest impact on the environment and on the quality of our lives. The land use system is therefore critical to securing environmental improvement and sustainable development. The UK Government is concerned that the present system is neither efficient nor effective, that it is expensive and that there is delay over major decisions, which it believes, hinders economic growth. Others are concerned that the individuals and communities that have to live with the long term impacts of development are not getting an adequate opportunity to represent themselves and influence the decisions that directly affect them.

In response, the UK Government has published a series of consultation papers designed to ‘deliver fundamental change’ in the planning system. These include the planning Green Paper, procedures for major projects, reforming planning obligations, compulsory purchase, and the Use Classes system. This report outlines the main proposals in the Green Paper and supporting documents. It also sets out the relevant EU legislation and international conventions relating to community participation.
It is clear from the existing EU legislation and recent proposals that the Aarhus Convention is set to be one of the most influential pieces of environmental legislation in recent years. The EU is now preparing and implementing directives to ensure that all environmental legislation complies with the Convention. The Aarhus Convention covers three key areas: access to environmental information, public participation and access to justice 

In relation to the access to information the planning proposals start to meet the Aarhus requirements in encouraging open committee meetings and giving reasons for all decisions. However, there are gaps in information provision such as not seriously tackling the cost to individuals of securing information. Also, the proposal to increase the number of delegated decisions will remove a significant number of planning decisions from open public scrutiny.

There is discussion in the proposed reforms of community involvement and participation but the principle is not met with substantive proposals. Certain aspects such as linking the responsibility to prepare Community Strategies more closely with the land use planning are welcome but there must be substance to the actions of local government in making plans and then not implementing them.
There is serious concern in the Government’s intention to get rid of local planning inquiries that may be adversarial or that challenge the need for certain development. This is most evident in the proposals to introduce new procedures for major projects. Placing the decision making with Parliament without seriously testing the merits of the development does not meet the requirements of public participation as set out in the Aarhus Convention. It is also difficult to see how the requirements for public involvement in environmental impact assessment can be met through this means.

It is also difficult to see how public participation can be maintained in the proposals for Local Development Frameworks and a system of continuous review, without limiting active participation. The removal of open public inquiries, however ineffective at the moment, will result in less community involvement not more.

In relation to access to justice, most significant is the government’s decision to dismiss the principle of third party rights of appeal. This restricts the ability of the community to actively participate in local decision-making and prevents communities and the public from challenging bad decisions. It leaves interested parties without an opportunity to effectively challenge either the need or the merits of a development proposal. This is compounded by the fact that the present English judicial system is expensive, time-consuming and limited to challenging unlawfulness on the part of a local planning authority.

It is submitted that the proposed planning reforms do not meet some of the UK’s existing and forthcoming obligations under EU law. While, the UK may not strictly have to comply with the Aarhus Convention at present, this, it is submitted will only be a matter of time, either by its own ratification or through the necessity to implement EU Directives that incorporate the Aarhus principles.

It is proposed that the UK Government tackles the shortfalls discussed in this report and implements the recommendations detailed below.

Recommendations

The following recommendations are made to the UK Government in relation to the proposed planning reforms.

1. That the Government clarifies what is meant by the term sustainable development in terms of the reforms ensuring that it complements the development of humankind rather than development in physical or economic terms.
2. That the proposed Statement of Community Involvement not only provides information to communities on when and how they may be expected to participate in the development of spatial plans and large planning decisions but also details the level of community involvement that is taking, or has taken, place.

3. That all sustainability appraisals for spatial plans and assessments of major planning applications not only meet the requirements in the SEA Directive but also comply with current guidance on such assessments including the continuing review of appraisals and the need for objectivity and independence. Appraisals should also be supported by an action plan to resolve or, at the very least, mitigate any significant adverse impacts.

4. That the development control process stops being subsidised by society and that developers pay the real cost of developing land. For this reason, planning fees made payable on an application for planning permission should be increased to meet the full cost of providing the service to developers. This is likely to be significantly greater than the 14% increase in fees proposed for 2002.

5. That the Government reviews its range of Statutory Consultees required for development control to ensure that the requirements of the Aarhus Convention are met. It is recommended that the Government does not seek to reduce the level of Statutory Consultees until a full review of the needs of planning system has been carried out.

6. That the community advocacy service is not limited to one service provider and that a range of community advocates is available including environmental NGO’s where appropriate. It is also recommended that any advocate representing a community or member of the public meets the Aarhus Convention definition of ‘the public concerned’ and that the cost of advocacy is incorporated into the real cost of development and passed on to the developer.

7. That a limited third party right of appeal is available for those people or organisations that objected to the original planning application. The right of appeal should be open to consider both the merits and the legality of the decision but should be limited to the following types of cases: 
· When the planning application granted was contrary to the adopted local plan (or following the planning reforms the current Local Development Framework).
· Where the local authority has an interest in the planning application.
· For major infrastructure projects.
· Whenever an environmental impact statement accompanies a planning application.
· When the planning officer has recommended refusal of the planning permission to members.
8. That the Government does not proceed with the proposal on major infrastructure projects but instead, reviews the policy and opens public debate up on the need for such major projects to continue to be decided by way of a democratic process that enables the public, including individuals and communities, that may be affected by the project to be consulted and that the merits of the proposal is properly debated. Importantly this means of determining major projects should satisfy the requirements for public participation set out in Article 6 of the Aarhus Convention.

9. That the reform of planning obligations creates a more open and participative way of securing benefit to society through development, and that there is further consideration of the role that impact fees may play to try and ensure that the true cost of development is realised and that the price of development land is not subsidised by society in general.

10. That, in addition to providing reasons for whether planning permission was either granted or refused, all planning committee reports include an environmental statement, summarising the main environmental impacts of the proposal and a community participation statement clarifying the level of community participation involved when considering the planning application and making any recommendations.
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1
Introduction

1. The way land is used has the single largest impact on the environment and on the quality of our lives. How we produce food, the way we live, work and travel are shaped by the decisions taken in planning land. The land use system is therefore critical to securing environmental improvement and sustainable development.

2. The UK Government is concerned that the present system is neither efficient nor effective. It is particularly concerned with the expense and delay over major decisions and believes that this hinders economic growth. Others are concerned that the individuals and communities that have to live with the long term impacts of development are not getting an adequate opportunity to represent themselves and influence the decisions that directly affect them.

3. In the UK, the planning system is the principal way of controlling land use and development. It was set up over 50 years ago to limit the use of land in the long-term interest of society. The Town and Country Planning Act 1947 created Local Planning Authorities (LPAs) and required that each one prepare a development plan showing how the land for their area should be used. All land was made subject to planning control and the LPAs were given powers to deal with unlawful development. Occasionally, central Government, via the Secretary of State, intervenes in the planning process by hearing appeals through a Planning Inspector and by determining major development projects. This system of plans, control and occasional referral to the Secretary of State remains. There are around 500,000 applications for planning permission in England every year with up to half of these relating to individual household developments. In 2000, about 90% of all planning applications were approved.

4. The UK Government believes that there are a number of problems with the present system; that it is too complex, difficult to understand and inaccessible. It has stated that it is often perceived to be a set of rules aimed at preventing development rather than ensuring good development goes ahead, that the system is slow and unpredictable and that it often fails to engage with communities, with the result that the community feels dis-empowered. It believes that the system is not sufficiently customer focused, that local planning departments are overstretched with serious skill and resource shortages and that there is a lack of effective enforcement of development control.

5. In response, the UK Government published a series of consultation papers designed to ‘deliver fundamental change’ in the planning system.
. These include the planning Green Paper, procedures for major projects, reforming planning Obligations, Compulsory Purchase, and the Use Classes Order system. The proposals only apply to England. Different planning regimes exist in Scotland, Northern Ireland and Wales and it is understood that the devolved governments are publishing separate consultation papers.
6. In recent years, the UK has agreed to meet an increasing number of European Union (EU) and international obligations; the words and spirit of which should be incorporated into domestic law. This report considers whether the UK Government’s proposals for reform in the land use planning system comply with its EU obligations, the requirements of the Aarhus Convention and with the European Convention on Human Rights (ECHR) in relation to access to environmental information, public participation and access to justice.

7. The paper outlines the main proposals in the Government’s Planning Green Paper and supporting documents. It sets out the relevant EU legislation and international conventions relating to community participation. The report then considers access to environmental information, public participation and access to justice in turn, exploring the planning proposals for each. Finally there are conclusions and recommendations on how the forthcoming planning proposals may be improved in relation to community participation rights.

Overview of the planning reforms and international obligations

2
Outline of the UK Government’s proposals for land use planning

8. Outlined below are the main proposals in the Government’s Planning Green Paper and supporting documents. For clarity, each document is considered in turn and in separate sub-sections. including: the Planning Green Paper, New Procedures for Processing Major Infrastructure Projects, Reforming Planning Obligations, Compulsory Purchase and Compensation and finally, the Use Classes order.
Planning Green Paper

9. The Green Paper sets out a series of objectives that include the need to deliver development that is sustainable and which creates better places in which people can live and work. The Government believes that planning should fully engage people in shaping the future of their communities and local economies with vision; that it should be regarded as a positive tool not a negative brake on development. It should promote economy prosperity by delivering land for development and should be an efficient service, for business in particular. The planning system should encourage urban regeneration, conserve greenfield land and value the countryside and heritage. It is regarded as having a ‘critical part to play in achieving the Government’s commitment to sustainable development’.
 To meet these objectives the UK Government proposes change in three key ways. First, in simplifying the planning system by reducing the number of development plans required for any given area. (Currently, there is a wide range of plans including regional, structure and local development plans.) Second, by delivering faster decisions on planning applications. And finally, by revising consultation and community engagement processes.

10. The Government is proposing to simplify the development plan system by replacing the structure, local and unitary plans with a Local Development Framework (LDF) which provides a statement of core policies setting out the vision of each LPA, more detailed Action Plans, a map for local areas of change and a Statement of Community Involvement setting out arrangements for involving the community in the preparation and review of an LDF and significant planning decisions.
 There is also a proposal to replace Regional Planning Guidance with new Regional Spatial Strategies (RSSs) that have statutory status compared to the present, persuasive, guidance.

11. The change in development control to provide faster, more predictable decisions is to be met by introducing a number of new controls: delivery contracts for major developments whereby the LPA could be liable if an application was not decided by an agreed date, a planning checklist to ensure planning applications are complete and of a reasonable standard when submitted and tighter targets for LPAs to decide applications. To try and speed up decision-making authorities it is proposed that LPAs should delegate decisions to officers as far as possible with a target of 90% delegation to officers for 2002/03 (compared to 74% for 2000/01
). Also, the frequency of committees meetings should be reviewed to ensure that they are held more regularly.

12. For development that requires a pollution control permit to operate such as a heavy industrial plant, it is proposed that parallel consents for the planning permission and pollution permit may be granted. Moreover, LPAs will be able to create business planning zones where planning permission would be unnecessary for development meeting specified criteria. While large development sites will be subject to Masterplans, whereby a particular site could have a pre-determined use decided through public consultation.

13. It is proposed that the ability of developers to make repeated or identical concurrent applications should be removed, that the time period within which planning permission must be implemented should be reduced from five years to three, and that the time limit within which a developer may appeal against a decision is reduced from six to three months. The process of compulsory purchase of land is to be simplified. The details are found in the supporting document: Compulsory Purchase and Compensation.

14. The Government believes that updating and clarifying the legislation that enables certain kinds of development to proceed without the need for planning permission, the so-called permitted development rights, may help to simplify the system. Also, that changing the use of a building from one type to another could be made more flexible. This is considered in more detail in the subsection: Use Classes Order.

15. There is emphasis on the need for improved consultation and community involvement. The Government proposes to limit the number of statutory consultees required to be consulted and that the developer may contact any necessary consultees prior to submitting the planning application. Further, that government-funded consultees will have future funding linked to satisfactory performance. It believes that consultation for development control should take place before an application is submitted.

16. The Government proposes providing community advocacy services for communities that lack the resources to use planning consultants. It is proposed that Planning Aid, a network of 600 planners who give their services voluntarily, can be one source of help, particularly for individuals with a planning problem. It also proposes that all local authority meetings, including planning committee meetings, should be held in public giving reasons for all decisions, not simply those that are refused, and that greater information about appeals should be given.

17. The proposals provide that access to planning documents should be charged at a reasonable price and that copies of plans should be entered on LPA websites. There could be arrangements for public inspection of documents at libraries and the facility of free for overnight loan.

18. The Government proposes that mediation plays a greater role in settling disputes, although it does not believe there is a need for third parties to appeal against planning decisions. It is also acknowledged that there is a shortage of properly qualified planning officers and that one way to address this is to use the private sector for determining planning applications.

19. The Government proposes that the planning services should integrate more with other services provided by local authorities being influenced and working with community strategies and local strategic partnerships. Best Value should be used to set more performance targets.

New Procedures for Processing Major Infrastructure Projects

20. The proposed Parliamentary procedures for processing major infrastructure projects were first announced in July 2001 ahead of the consultation papers. They are designed to speed up planning decisions on major projects in order to minimise delay and uncertainty. Typical projects include airport links and runways, dual carriageways, ports and nuclear power stations.

21. Under the proposals, the Secretary of State would have discretion to designate a major infrastructure project as one to which the Parliamentary procedures would apply. The designation would be publicised and any representations and objections to the proposal would need to be made within 42 days. Parliament would then consider the merits of the project and whether or not to approve it. If so, there would be a public inquiry to consider the project in detail. Underpinning the process would be clear statements of government policy and an improved regional policy framework.

Reforming Planning Obligations

22. Planning obligations are agreements between LPAs and developers negotiated during the process of granting planning permission for a development. They can help to ensure that developers contribute towards the infrastructure and services that are necessary to support the proposed development. Contributions may be in cash or in kind.

23. The Government believes the present system of securing planning obligations falls short of its objectives ie, to enhance the quality of development, to make a positive contribution to sustainable development, to help deliver affordable housing and to promote economic prosperity. The Government is concerned that the present system may be inconsistent, unfair, lacking in transparency and that agreements may take too long to negotiate and involve unnecessarily high legal costs.

24. The Government’s believes that the purpose of planning obligations should be refocused to deliver sustainable development and that they should be used to help secure social, economic and environmental benefits to the community as a whole. One proposal is to introduce a tariff based system for different types of development. The tariffs would be used to meet a range of planning objectives including the provision of affordable housing and to help pay for neighbourhood growth. The Government believes that planning obligations should be use in a positive way to help achieve planning objectives.

Compulsory Purchase and Compensation

25. Compulsory purchase and compensation is the method by which land may be compulsorily acquired in the public interest in order to develop the land, again in the public interest. The Government believes that there are a number of problems with the present system including complexity and uncertainty as to what powers are available to local authorities. As a result, the Government believes that local authorities are discouraged from using their powers and that landowners are concerned about the inordinate length of time the purchase and compensation takes, while those wishing to invest in the land are deterred by delay.

26. The Government aims to provide a clear, less complex system with improved guidance. It proposes that the system should define statements of principle, enable unopposed orders to be confirmed by an acquiring local authority and introduce unified inquiry rules with clear deadlines. It proposes that the system should be fairer including improved compensation payments for owners of land by adding a ‘loss payment’ to reflect the compulsory nature of the acquisition.

27. The Government also believes that encouraging the use of hearings and written representations, rather than public inquiries, should speed up the system. Finally, it proposes that the system should offer local authorities greater flexibility in how they demonstrate that their proposals are justified in terms of public interest.

Use Classes Order

28. Buildings and land are used for a variety of purposes. The Use Classes Order 1987 (UCO) splits land and businesses into classes according to what they are used for. It then exempts developers from having to apply for planning permission when they want to change the use if both the existing and proposed uses fall within the same class. The General Permitted Development Order (GPDO) provides further flexibility in that changes of use within certain permitted classes do not require express planning permission.
 The Government is seeking views on whether any changes to the current UCO and GPDO provisions are necessary.

3
Outline of relevant EU and international obligations

29. This section provides an outline of the EU Directives that have an element of either access to environmental information, public participation and access to justice and have an influence on land use policy. The section also considers the Aarhus Convention and the European Convention on Human Rights in the same way.

3.1
EU Directives

The EC Treaty

30. The Treaty of Rome as amended (the EC Treaty) sets out the main framework for all other EU legislation, including Regulations, Directives and Decisions. Article 174(1) of the EC Treaty provides that: ‘Community policy on the environment shall contribute to pursuit of the following objectives: preserving, protecting and improving the quality of the environment; protecting human health; prudent and rational utilisation of natural resources; and promoting measures at international level to deal with regional or worldwide environmental problems.’ Article 174(2) provides that environmental policy shall aim for a high level of protection based on the precautionary principle, preventive action and the polluter pays principle.

31. Article 175 of the Treaty provides that the EU shall adopt various provisions to achieve the objectives in Article 174 including measures concerning town and country planning and land use, although these particular matters require unanimity in voting in contrast with the more conventional qualified majority voting procedures for most other environmental legislation.

32. The EC Treaty came into force on 1 January 1973 in the UK. The European Communities Act 1972 was passed which ensured that, among other things, the EU provisions which should take direct effect within all Member States apply to the UK.

33. Despite the prominence of land use in the EC Treaty, and the significant environmental effects of physical development, there is no land use framework Directive in contrast to other impact areas such as water
 and waste.
 Land use and spatial planning is regarded primarily as a matter for Member States with just two Directives that deal with it specifically. There are a number of Directives that incorporate elements of land use such as habitats, access to information and pollution control. The relevant EU Directives are considered below.

Access to environmental information Directive (AEI Directive)

34. Under Article 2(a) of the AEI Directive,
 environmental information means any available information on the state of a range of environmental elements and on activities or measures designed to protect them, including administrative measures and environmental management programs. The European Court of Justice (ECJ) has stated that, in relation to Article 2(a) the concept of ‘environmental information’ must be interpreted broadly, including both information and activities relating to the state of the various aspects of the environment mentioned in that provision.

35. The obligation to provide information is limited to public authorities, and to other bodies with public responsibilities for the environment.
 It is assumed that the proposal to delegate certain planning functions to private consultants would come within the scope of the Directive but strictly, private bodies such as developers would fall outside.

36. Article 2(b) of the AEI Directive defines the public authorities as any public administration at national regional or local level with responsibilities, and possessing information, relating to the environment. It is questionable that the obligation should be confined to authorities or bodies with responsibilities for the environment, since authorities without a specific environmental responsibility may well have environmental information. The European Commission gave a Reasoned Opinion to Germany following a complaint that a regional energy Minister should not be regarded as an environmental authority in relation to the security and cost-effectiveness of energy supply. According to the Commission, the link between energy and environment were clear and the Minister should be treated as an environmental authority.

37. Under the Directive, any natural or legal person may require a public authority to make available environmental information without having to prove an interest therein.
 Member States have been given a wide discretion as to the procedure for responding to such requests, although none has positively promoted such arrangements, instead leaving their respective public authorities to make their own arrangements.

38. The AEI Directive aims to ensure ‘freedom of access to, and dissemination of, environmental information and was introduced into the UK by the Environmental Information Regulations 1992. However, it has not been without criticism and a new environmental information Directive
 has been adopted to replace the original. Above all, the new Directive aims to ensure that the EU complies with the Aarhus Convention (considered in detail below) including the right to environmental information rather than the freedom.

Environmental Impact Assessment Directive (EIA Directive)

39. The EIA Directive
 applies to public and private projects that are likely to have significant effects on the environment. The Directive (as amended) was brought into force in the UK by the Town & Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 1999.

40. The Directive requires the environmental assessment of ‘public and private projects that are likely to have significant effects on the environment’. Article 2(1) provides that ‘member states shall adopt all measures necessary to ensure that, before consent is given, projects likely to have significant effects on the environment by virtue, inter alia, of their nature, size or location are made subject to an assessment with regard to their effects.’ Member States may, in exceptional cases, exempt a specific project in whole or in part from the Directive.

41. Article 4 divides projects subject to assessment into two classes: projects which are presumed to have significant effects on the environment’ (Annex I projects) such as nuclear power stations, motorways and waste disposal sites; and those for which an assessment is required if they are likely to have ‘significant effects on the environment’ (Annex II projects) such as intensive agriculture, certain sectors of the food industry and infrastructure projects including large housing estates. In the UK, if a major project falls outside the scope of Annex I but may potentially cause significant environmental impacts then the LPA determines the need for an EIA by providing a screening opinion for the developer.

42. In the case of Berkeley v. Secretary of State for the Environment
 Lord Hoffman mentioned that the purpose of the Directive was to ensure that planning decisions that may affect the environment are made on the basis of full information.
 He also added that the Directive required ‘not merely that the planning authority should have the necessary information, but that it should have been obtained by means of a particular procedure, namely that of an environmental impact assessment.’ In his view, the Directive requires ‘an inclusive and democratic process’ in which ‘the public, however misguided or wrongheaded its view might be, was given an opportunity to express its opinion on the environmental issues.’

43. More participation of the public was encouraged in the EU’s Fifth Environmental Action Programme calling for the active involvement and participation of NGOs, trade unions, and professional associations to represent the public interest as well as the motivation and engagement of the general public. The EIA Directive (as amended) respects the integral part of public participation in an EIA, requiring Member States to ensure that information gathered in the process is made available, that the public has an opportunity to express an opinion before the project is initiated, and that the public is informed of the final decision.

Strategic Environmental Assessment Directive (SEA Directive)

44. The SEA Directive
 requires Member States to ensure that an environmental assessment is carried out on all plans and programmes that are likely to give rise to significant effects on the environment. It applies to plans and programmes that fall into two broad categories:

· Those relating to (among others) agriculture, forestry, energy, town and country planning or land use, and which set the framework for development consent for those projects detailed in the EIA Directive.

· Plans and programmes that require an assessment under the Habitats Directive because of their impacts on Natura 2000 sites (see below).

45. The assessments should provide a report on a range of significant effects such as biodiversity, population, human health, air, water and climatic factors. As part of the assessment, Member States must designate appropriate environmental authorities to be consulted and given an ‘early and effective’ opportunity to express their opinion on the environmental report.

46. The environmental report and the opinions expressed during the consultation on the report and the draft plan or programme shall be taken into account during the preparation of the plan or programme. Members States must also ensure that, when a plan or programme is adopted, all consultees are informed of the decision including that the following is made available to them:

a) 
The plan or programme as adopted.

b) 
A statement summarising how environmental considerations have been integrated into the plan and how the report and consultation have been taken into account and the reasons for choosing the plan or programme as adopted.

c) 
The measures decided concerning monitoring.

47. The Directive has not yet been introduced in the UK. It must be implemented by July 2004.

Integrated pollution prevention and control Directive (IPPC Directive)

48. The purpose of the IPPC Directive
 is to achieve the integrated prevention and control of pollution. The Pollution Prevention and Control Act 1999 brought it into force in the UK. The Directive requires Member States to prevent, or reduce, pollution and environmental impacts from a range of potentially heavily polluting activities listed in Annex I. It is estimated that around 7,000 separate permits will be required in the UK by the time the Directive is fully implemented in 2007.

49. The IPPC Directive suggests that a range of environmental impacts should be considered by the regulating authority (ie, the Environment Agency or the Local Authority) as material considerations in determining applications for permits. Many of the installations that require a permit to operate will also be subject to the need for environmental assessment under the relevant legislation. Initially, all categories of Annex I (IPPC) projects are included in either Annex I or II of the EIA Directive. In these cases, much of the information submitted with a planning application could be used in support of an IPPC application. The results of the EIA (which would almost always be carried out first) should be taken into account for the purpose of granting the permit under IPPC.

50. EU legislation encourages the idea of parallel consents ie, that an application for IPPC and the impacts of major planning applications are considered at the same time. Article 2 of the EIA Directive provides that: ‘Member States may provide for a single procedure in order to fulfil the requirements of this Directive and the requirements of [the IPPC] Directive.’

51. Under the IPPC Directive, the public is allowed access to information regarding an application for a permit and associated matters although there are exceptions on the basis of commercial confidentiality and in relation to issues affecting national security. There is also an obligation on every applicant to advertise all applications for permits and all variations to installations involving a substantial change.

52. Other Statutory Consultees have the right to make representations. The list of consultees reflects the varied nature of the impacts caused by an activity in terms not only of the environment but also the workplace including: the Health and Safety Executive, the local health authority in whose area the installation will be situated; the relevant nature conservancy council (eg, English Nature) where a potential emission might affect an SSSI; and the water service company or other sewage undertaker, in relation to releases to a sewer.

53. Where an operation at an installation involves a waste management activity the relevant LPA(s) must be consulted. There is also provision for trans-boundary consultation. Where the Secretary of State is aware that an activity is likely to have significant negative effects on another Member State, (s)he is under a duty to notify that other Member State of the application so that ‘consultation’ may take place within a framework of bilateral relations.

Habitats Directive

54. The Habitats Directive
 aims to contribute towards ensuring bio-diversity through the conservation of natural habitats and wild fauna and flora in the EU.
 It provides a comprehensive basis of all habitats, both in terms of geographical region and type. The Directive includes procedures for the designation of protected areas in an integrated and holistic manner, including priority habitats and species. It provides for an ecological network of special areas of conservation under the title ‘Natura 2000’. It also states that Member States shall, in their land use planning and development policies, encourage the management of features of major importance for wild fauna and flora.

55. Article 17 of the Habitats Directive provides that Member States shall report to the EC on the implementation of the Directive every six years and that the report is made accessible to the public.

56. Under the Habitats Directive, Member States must establish the necessary conservation measures involving appropriate management plans. They must also take steps to avoid the deterioration of habitats in special areas of conservation and to avoid disturbance of the species for which the areas have been designated.
 The competent authorities must agree to any plan or project likely to have a significant effect on the site only after having ascertained that it will not adversely affect the integrity of the site concerned. This provision also applies to projects or plans outside the protected area but having effects within it. If there are imperative reasons of overriding public interest, including those of a social or economic nature, a plan or project may nevertheless be carried out in spite of a negative assessment of the implications for the site.

57. The requirement of Article 6(3) is that any plan or project likely to have a significant effect on a site may be carried only after an ‘appropriate assessment’ of the implications for the site in view of it’s conservation objectives. The legislative history suggests that an appropriate assessment is not same as an EIA. In the UK the requirements have been implemented through Regulations,
 with DEFRA
 being the responsible body considering whether assessments are necessary and then determining whether certain agricultural projects can proceed.

58. It would seem that a full environmental assessment is unnecessary and that a less extensive procedure is sufficient. However, for projects and plans which are likely to have a significant effect on a site of Community importance which is part of Natura 2000, and appear in Annex II of the EIA Directive, then an EIA is required under that Directive.

Miscellaneous Directives

59. There are a number of Directives such as the Waste Framework Directive 75/442/EEC and the Landfill Directive 99/31/EC that indirectly influence land use planning. However, access to information, community participation and legal redress may be sought through the Directives mentioned above in the planning and permission stages relating to the development of processes and plants ie, through EIA or IPPC permit applications.

60. It is interesting to note that Article 12 of the Waste Incineration Directive
 states that applications for new permits for incineration plants shall be made available at one or more locations accessible to the public for an appropriate period to enable the public to comment on them before the deciding authority reaches a decision. It also provides that for plants with a capacity of over two tonnes per hour, an annual report will be prepared by the operator for the regulating authority and made available to the public.

61. There is also a proposed Directive on public participation
 that seeks to ensure that the EU and Member States comply with the Aarhus Convention and providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending the EIA and IPPC Directives to ensure that they too comply with the Aarhus Convention.

Other planning based EU legislation

62. There are three further pieces of EU legislation that could, in the long term, influence land use in Member States over the next few years. The EU Sustainable Development Strategy (2001), the Sixth Environmental Action Programme (2002) and the European Spatial Development Perspective (1999) (ESDP). However, while each considers land use in varying degrees, none of them look at setting clear goals or policy on how land use should develop in Member States. Instead, they consider sectoral aspects such as transport or water and set out principles or aims for each sector. The only exception is in the ESDP, the legally non-binding framework for better integration of all sectoral policies with territorial effects. This sets out some general principles including support for the precautionary principle and that spatial planning should balance the public interests of social cohesion and sustainability with competitiveness and market imperatives. It will be interesting to see how the ESDP develops.

3.2
The Aarhus Convention

63. All EU Member States signed up to the Aarhus Convention in 1998 yet only Denmark and Italy have ratified it to date. Both the EU and the UK are however committed to ratification. As the title suggests the Convention consists of three related sections:

a) access to environmental information,

b) participation in decision-making processes, and

c) access to the courts.

64. A further distinction is made between participation in decision-making concerning (i) specific activities, (ii) plans, programs and policies; and (iii) the drafting of generally applicable regulations. Possible forms of public participation include representation on local and national advisory boards; various elective processes, public law litigation by NGOs, EIAs, hearings, appeals and legal reviews as well as traditional litigation.

65. The obligation to provide environmental information is in two parts. Article 4 ensures that there is public access to information while Article 5 provides for the collection and dissemination of information. Together, they specify the systems and structures of information provision and the obligations of signatory States.

66. There is a general right to access to environmental information for individuals and NGOs without having to show a particular interest in the case. Environmental information includes any information whether written, visual, aural, electronic or other material form.
 It includes information on any of the following:

a) 
The state of elements of the environment such as air, land and landscape, and diversity.

b) 
Factors likely to affect the elements of the environment such as energy noise, radiation, and activities or measures affecting the elements such as plans, programmes, or cost-benefit analyses.

c) 
The state of human health and safety and built structures.

67. Such information shall be made available ‘as soon as possible’ and no later than one month after a request subject to limited exceptions.
 If access to information is denied, the authority in question must make its decision within a short period of time, stating the reasons for the refusal.

68. For the second part of the obligation, on environmental information, collection and dissemination, the Aarhus Convention obliges the parties to establish ‘an adequate flow’ of information to public authorities about proposed and existing activities that may significantly affect the environment.
 This obligation includes making information available in transparent ways by using public lists, electronic databases, active support from officials, national reports, and explanatory materials.

69. In order to enhance public participation, the Convention obliges signatory States to provide for ‘early public participation and when all options are open and effective public participation can take place’. This is essential because the later the public gets involved the more difficult it is to influence the decision. Moreover, early in the decision making procedures, each party must inform the public concerned (This may be by public notice or individually) about the proposed activity, the nature of possible decisions, the envisaged possibilities and procedures for participating in the decision making process, the time frames, the place where information is being held and so on. 

70. In addition, the public shall be allowed to submit comments, either in writing or at hearings or inquiries that it finds relevant to the proposed activity. Furthermore, each party should ensure that in its decision, due account has been taken of the outcome of the public participation. The comments and opinion of the public have to be considered seriously by the decision making authority. The decision makers may cite the reasons and considerations upon which it is based serves as a safeguard. Lastly, in order to avoid token participation, there is a right to have the decision reviewed by a court. Any member of the public having sufficient interest or alleging impairment of a right shall be assured access to a review by a court of law or an equally independent and impartial body.

71. The Aarhus Convention does not require the person concerned to be more affected or more likely to be affected than the public in general. If the entire population in an area is likely to be affected, then all such persons have the right to participate in the relevant decision making procedures and submit any decision taken to a court for review.

72. Article 9 provides for appeals in relation both to access to information under Article 4 and public participation in environmental decision-making under Article 6. Review of decisions, acts or omissions under other provisions of the convention (such as Articles 7 and 8 concerning public participation in plans, programmes, policies and regulations) are only allowed where it is provided under national law.

73. Article 9.1 requires Parties to ensure (within the framework of their legislation) that any person who considers that their request for information under Article 4 has been wrongfully refused has access to a review procedure. Review may take place in a court or other ‘independent and impartial’ tribunal but provision for judicial review alone does not suffice. The Convention states that where a signatory State provides for review by a court of law, there must be an additional requirement for a lower level, accessible review or reconsideration procedure. Signatory States must therefore ensure that appellants also have access to a quick and inexpensive procedure for reconsideration of the request by a public authority or review by an independent, impartial body other than a court. Final decisions should be binding on public authorities and reasons shall be in writing.

74. Article 9.2 provides for review by a court and/or an independent and impartial body of the substantial and procedural legality of any decision, act or omission under Article 6 (or other relevant provisions of the convention where this is provided for under the national law). The ‘public concerned’ may appeal such decisions if they have ‘sufficient interest’ or where required by national law, if they maintain ‘impairment of right’. The review procedure must also provide adequate and effective remedies ‘including injunctive relief as appropriate’ and be fair, timely and not prohibitively expensive.

75. Article 9.5 requires Parties to ensure that information about review procedure is provided to the public. Parties are also required to ‘consider the establishment of appropriate assistance mechanisms to remove or reduce financial or other barriers to access to justice’.

3.3
The European Convention on Human Rights

76. The ECHR was brought fully into force in the UK following the enactment of the Human Rights Act 1998 (HRA) in October 2000. Section 6(1) provides that it is ‘unlawful for a public authority to act in a way which is incompatible with a Convention right.’ The Convention rights are contained in Schedule 1 of the HRA and include:

· Article 2: the right to life.

· Article 6(1): the right to a fair and public hearing by an independent and impartial tribunal.

· Article 8: the right to respect for private and family life.

· Article 1 of the First Protocol: the protection of property.
77. The human rights aspect of access to information is in the right to seek, receive and impart information and ideas as part of the right to freedom of expression.
 This freedom is not a duty on the part of the Member State to keep and make public specified information. Neither does it require the submission of information by ‘actors’, such as developers, likely to cause adverse environmental effects. The established human right for the right to access to information relating to health or to the environment is found in Article 8(1) and the right to privacy, property and life. The argument is that the right to privacy is infringed unless the subject can obtain information about the health risk to which he or she is exposed. In Guerra and Others v Italy (1998)
 it was argued accordingly that by avoiding to provide ‘essential information [to the applicants] that would have enabled them to assess the risks they and their families might run,’ The European Court of Human Rights (ECtHR) found that Italy had failed to secure the applicants’ right to respect for their private and family life.

78. Can the substantive right to life and enjoyment of property give the residents a right to participate in the local decision making process? Article 2 states that everyone’s right to live shall be protected by law. No one shall be deprived of life intentionally. It covers cases where people’s health is seriously threatened by pollution. It would be essential to be able to establish the link between the pollutant and the health risk.

79. Article 6 of the ECHR provides for the right to a fair trial: ‘in the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law…’ In Bryan v United Kingdom (1995)
 where the court held that a planning inquiry on an enforcement appeal had constituted a ‘fair and public hearing’, but that a planning inspector was not an independent and impartial tribunal. This was due to the power of the Secretary of State to intervene and recover jurisdiction to determine the appeal himself. However, the court found that the developer’s right to appeal to the High Court might remedy any defect.

80. In Buckley v UK (1996)
 the ECtHR concluded that the English planning system was not compatible with the convention. However, in the decision of Alconbury (2001)
 the House of Lords re-stated that the UK planning system was an administrative, not judicial process, and that decisions at a local, regional or national level can be taken as a matter of policy without the need for an independent and impartial tribunal as required by the ECHR. Further, they stated that anyone with a complaint about the process of determining planning permissions was entitled to challenge the decision by way of an application for judicial review.

81. The Alconbury decision did not consider the rights of third parties in the planning process, and this is perhaps the most contentious area. At present, while objections or representations made by local communities or residents should be regarded as material considerations in taking planning decisions, such residents are not able to appeal against the merits of any decision made. They can only challenge any unlawful decision taken by the decision maker. It is submitted that this is not compatible with the rights under Article 6(1). This is considered in more detail in Section 6 on Access to Justice.

3.4
Summary

82. As will be seen from above, the Aarhus Convention is set to be one of the most influential pieces of environmental legislation in recent years. The EU is now preparing and implementing directives to ensure that all environmental legislation complies with the Convention. It is for this reason that this Report considers the planning proposals under the three heads of the Convention that is: access to environmental information, public participation and access to justice.

Comparative

Study

4
Access to Environmental Information

83. Access to environmental information performs an enabling and facilitating community function as well as an informing role. It creates consciousness and raises awareness about the state of the environment. It assists participation in the decision-making process and accountability of government and other decision-makers. It should also promote public confidence in government action and enables improved implementation and enforcement of environmental regulation. This section considers the UK’s obligations for the provision of environmental information required under the Aarhus Convention in terms of the planning proposals.

4.1
Spatial planning proposals

84. The Government is keen to simplify the spatial planning system
 ie, the long term plans for the area presently provided for by development plans (these include structure plans, local plans and unitary development plans). However, proposals to replace structure plans with Regional Spatial Strategies (RSSs) based on Government Regional Offices
 in the proposed form, mean that regional plans could be put in place before democratically accountable bodies are elected. There is no detail on how the RSSs will meet the requirement of access to information and it is a concern that they may be put in place without full public participation.

Community involvement

85. It is encouraging to note that community involvement appears to be central to the development of spatial planning and in particular the idea of linking the requirement to prepare a Community Strategy with developing the planning system. If this is the case, and the development of community strategies is effective, this should help ensure that access to information is made available to a range of community stakeholders as well as the public. This notion of community involvement is discussed in more detail in Section 5 on Public Participation.

86. Article 12(2) of the SEA Directive provides that Member States must ensure that environmental reports are of a sufficient quality and the Green Paper provides that appraisal guidance will take full account of the requirements of EU Directives on Strategic Environmental Assessment.
 However, there is concern that the environmental assessments prepared for major planning applications and sustainability appraisals in support of development plans have, until now, been of varying levels of quality and independence; despite many years of central government and EU guidance on assessment.

87. Recent guidance on sustainability appraisals for regional planning states that an appraisal should be a ‘systematic and iterative process undertaken during the preparation of a plan or strategy, which identifies and reports on the extent to which the implementation of the plan or strategy would achieve the environmental, economic and social objectives by which sustainable development can be defined, in order that the performance of the strategy and policies is improved’. 
 It also provides that it is ‘… unlikely that the team formulating the RPG can provide the necessary objectivity in the appraisal process because it is drafting the emerging strategy. It is therefore recommended that the appraisal be carried out by an independent team.’

88. It is submitted that all sustainability should be iterative, objective and independent in line with government guidance, and importantly, that any recommendations or action plans contained in an appraisal are fully implemented.

4.2
Development control

89. The proposals to ensure that planning decisions meet Best Value targets and if not, to increase planning committee cycles to secure this
 should improve access to information by providing consistency and clarity to the planning decision process. Further, the proposal that all planning committee meetings are open to the public
 is welcome, and again, should improve access to information to meet the requirements of the Aarhus Convention.

Reform of the planning obligations system
90. The planning obligations proposals state that the Government is taking action to ensure that all planning obligations are open to public scrutiny. Further, the Government is encouraging all LPA’s to ensure that a summary of any planning agreements reached are included in the planning committee reports relating to the relevant application. These actions and proposals are welcomed.
4.3
General

91. The planning proposals consider access to environmental and other planning related information both directly and indirectly. At present, both individuals and legal representatives experience difficulty in obtaining information held by LPAs or developers. In a paper presented at an Environmental Law Foundation conference in 1999, Julie Bradwell, solicitor with Bradwell & Co commented:

“Often, objectors to development cannot fully comment on the quality of [a traffic impact assessment] because local authorities are refusing to release the required documents. This is an example of how important information of vital relevance is removed before the file is made available to the public; power unlawfully exercised by local officers”

“The average person has no realistic prospect of affording to run the risks of challenging these activities in the High Court. There is no other appeal mechanism currently available within the UK.  … A particular problem is the failure to disclose evidence of protected species on sites. If objectors could have raised the weakness of a technical appraisal submitted by a developer to support their application but did not do so because they were unaware of its weaknesses, there is no appeal on the merits for those third parties.”

“The cost of obtaining vital copy documents from planning departments is frequently beyond the reach of ordinary people, particularly in relation to large schemes. Charging rates vary from 50 pence to £1.50 or more per A4 sheet. It is not uncommon for clients to be unable to afford to copy essential documents for public consultation, as very large volumes of material can be deposited by a developer requiring a photocopying budget of up to £1,000. Not all communities can raise such funds, leaving any professional having to pay large sums to obtain documents, or face being unable to properly advise the public.”

92. The position explained above occurs despite the Environmental Information Regulations 1992 requiring access to environmental information. The Aarhus Convention will bring enhanced access to information rights. However, the proposals do not provide any specific answers in dealing with unlawful retention of papers. This would require redress through the courts.

93. The present judicial system does provide access to the courts, but as Bradwell states, this is costly. It is arguable that the present position relating to costs and the availability of public funding may be contrary to the Aarhus Convention, something considered in more detail in Section 6: Access to Justice.

94. There is some attempt to address the inconsistency across LPAs in relation to the fees charged for copying documents. The Government suggests that copying charges should be reasonable and it is recommended that they are also proportionate so that to obtain a large document that may be charged at a fixed rate for a minimum number of copies and then reduced thereafter.

95. Other options for access to information is for local libraries to hold details of planning proposals so that individuals or community groups may consider these for free, or perhaps, take the papers out on overnight loan. There is scope for Internet access to environmental information to be developed. This would meet recent legislation on modernising local government and proposals for ‘e-Government’.

96. The proposal to issue parallel consents for planning permission and pollution control permits should result in greater access to environmental information as organisations meet the requirements of the IPPC regime.

97. The proposal to secure more frequent committee meetings should mean that there is more opportunity for individuals and community groups to consider environmental matters as they relate to planning applications. However, there does not appear to be any change in the minimum length of time allowed for committee reports, including planning applications, to be available for public inspection ie, three days. This, it is submitted, is an inadequate length of time to prepare a reasoned argument either in support, or in opposition, to any recommendations contained in committee reports.

98. Further, the intention to increase the number of decisions to be delegated to officers from elected members to 90% of all planning applications is of concern. The access to environmental information currently available through the planning committee decision will not be available and while it is accepted that many of the planning applications made do not have any significant impact, such an overall increase of delegation is likely to result in a reduction of access to information. (This is discussed again in Section 5: Public Participation.)

99. There is an acceptance in the Green Paper of a serious skills and resource shortage in the present planning system. The Government proposes to increase the fees for development control by 14% to achieve full cost recovery. This follows a recent study by the DTLR.
 It is submitted that even a 14% increase in charges may only cover the cost of the present system. If improvements are necessary then further substantial increases will be required. In effect, local communities, through general taxation are subsidising private development. What’s more, if they wish to challenge a decision made on their behalf by an LPA they must finance this too (see Section 6: Access to Justice).

5
Public Participation

100. For public involvement to be meaningful, there must be some specific procedural mechanism to guide the developer and the LPA to evaluate the comments generated. Public Participation must be regarded as a broad process incorporating not only individuals that may be directly affected by a development, but also those who may be indirectly affected (subject to de minimis), and those who have interest in the particular impacts that may be able to support and assist the directly and indirectly affected. The difficulty is when public participation is a hollow promise.

5.1
Spatial planning proposals

Local Development Framework

101. The Government states that it wants to establish effective mechanisms for community involvement in preparing land use plans for local areas and suggests that all Local Development Frameworks (LDFs) contain a statement of community involvement, although it does not provide the detail.
 It is submitted that is not enough to provide a statement but that real community involvement should be secured. The significance of land-use planning is unclear to many communities until it is too late and after decisions affecting communities have already been taken. Often, LPAs will be strictly within the requirements for informing the local community about a proposal or development, but in reality it has been ineffective.

102. The SEA Directive requires certain plans and programmes affecting town and country planning and land use to be subject to a strategic environmental assessment. This includes LDPs, many of the Action Plans and any Masterplanning that has been proposed. Article 6 of the Directive requires Member States (one assumes through the LPAs) to give consultees an early and effective opportunity within appropriate time frames to express their opinion on any draft plan or programme and its accompanying environmental report before the adoption of the plan or programme or its submission to the legislative process. Consultees include authorities designated by the Member State to be consulted by reason of their specific environmental responsibilities. They also include members of the public likely to be affected by, or having an interest in, the proposed plan or programme, including relevant NGOs, such as those promoting environmental protection and other organisations. While this may be feasible based on the present system of local development plan review approximately every 10 years. It is likely to be unrealistic based on the proposed three-year review of the LDF.

103. The Directive also requires Member States to monitor the significant environmental effects of the implementation of plans and programmes, in order to identify any unforeseen adverse effects and in order to undertake any remedial action.

104. An individual is, under the present planning system, able to make objections and recommendations about a proposed local plan at a public inquiry. The proposals provide that public consultation should be based on informal hearings, or examinations, which are currently only by invitation. The reforms suggest that only those people with property interests directly affected by a plan will have the right to be heard in public. This does not meet the requirements of Articles 2(5) and 6 of the Aarhus Convention in that public concerned means the public “likely to be affected by or having an interest in, the environmental decision making …” process.

105. Purdue (2002) comments that: “The Government wants to get rid of local inquiries because they are time consuming and adversarial but it is not yet settled how the community is to be engaged and in what forum the policies can be tested. Although in relation to the local Action Plans it seems the right to make representations and to be heard will be retained.”

106. The proposals suggest that the LDF will be under continuous review, although it is unclear as to what rights, if any, will be afforded to residents wishing to object to proposed changes. In any event, it is submitted that the principle of ‘prematurity’
 which currently allows LPAs to make planning decisions in line with a draft development plan not yet adopted nor subject to full public scrutiny must be removed in the light of the short LDF review timetable.

107. By way of example, Brent Council recently granted planning permission for a large housing development on a vacant site designated for employment in the adopted plan. The Council relied on the fact that there was a proposal to change the nature of the designation of the site from employment to housing in the Draft Revised Development Plan that was, at the time, subject to consultation. There was strong community opposition to the development and the decision to grant planning permission wholly undermined the opportunity of local residents to be heard at the planning inquiry that would have considered the re-designation of the site from employment to housing use. In effect, the prematurity principle prevented the community from having a voice and it is submitted contradicts with the spirit of community participation in the Aarhus Convention and the assertions of greater community involvement in the Green Paper.

108. The Government is keen to integrate or link other local strategies with the planning process and this is, in principle, welcomed. However, it has yet to be tested whether the process of Community Planning as required under the Local Government Act 2000 will be effective in meeting its aims of securing environmental, economic and social well-being for all. It is of concern that the proposed improvements for community involvement are based on an ineffective system within which the plans are drawn up by local government but little action is taken at a local level. An example of this is the Local Agenda 21 process.

109. In 1997, the Prime Minister stated that all local authorities should have Local Agenda 21 plans in place by December 2000.
 Well over 90% of local authorities achieved prepared the plans, but the action behind the plans remains to be seen and, with one or two notable exceptions out of over 400 local authorities, the principles of Agenda 21 have simply not been put into effect. Owens and Cowell (2001) comment that:

“In Manchester … a draft Local Agenda 21 statement immediately ran into difficulty because its proposals for civil aviation, including taxation of air travel, clashed with powerful city council support for Manchester airport with its associated employment (Kitchen 1997). Similarly, on land-use planning issues, ideas expressed through community involvement tend to be rationalised by officers in terms that they regard as institutionally legitimate, and the extent to which Local Agenda 21 has actually influenced development plans is unclear.”

110. Further, the Best Value process of continuous review, which seeks to monitor local authority performance, is perpetuating the production of plans without action. The first year Best Value Performance Indicator 1 (BVP/1) was: “Did the Authority adopt a Local Agenda 21 plan by 31 December 2000? The 2001-02 Performance Indicators do not build on the Year 1 indicator by asking how the Local Agenda 21 plans are being implemented. Instead they ask whether the Authority has ‘established a timetable for preparing a Community Strategy that works towards a long term sustainable vision for the area.’

Statement of Community Involvement

111. The Statement of Community Involvement (SCI) proposed is, in principle, to be welcomed. However, the statement does not provide detail on how the community will or actually have been involved in the development of any spatial plan but only when and how the community should be involved. This places the onus on the community to participate. Nevertheless, the SCI appears to meet the Article 6 requirements in the Aarhus Convention for public participation providing it informs the public appropriately and gives an opportunity for early participation in the development of the plan.

5.2
Development control proposals

Opening up planning committees to public participation

112. At present, only two thirds of local authorities regularly provide the opportunity for the public to speak at planning committee meetings.
 The planning reforms appear to support the need for planning committees to be opened up for public participation. This is to be encouraged and will go some way to meet the requirements of the Aarhus Convention on environmental information (eg, aurally) and to ensure the public are offered the opportunity to attend meetings.

113. However, while the proposals suggest that all committee meetings should be made public they also aim to reduce the number of applications to be heard by committee from around 25% to about 10% of all applications (as discussed above). The remaining 90% being decided by unelected planning officers. This target is included in the Best Value Performance Indicators for 2002/03 (BVP188).

Parallel consents for planning and pollution control
114. The proposal to decide applications for pollution control permits under the IPPC Directive and planning permissions in parallel is to be welcomed. For major projects, each one is likely to require an environmental assessment and with the proposed Directive to bring the EIA and IPPC Directives in line with the Aarhus Convention, the parallel consent scheme should provide appropriate community participation, subject to the UK Government implementing either the Aarhus Convention and the proposed Directives.
Business Planning Zones
115. The proposals include the introduction of Business Planning Zones (BPZs) for high technology industry and where no planning consent will be necessary. The justification is that the high-tech industries will be low impact and not add significantly to local housing demand. The Town and Country Planning Association has expressed concern
 for the BPZs in that areas under pressure from high-tech zones, such as Cambridge, already have severe housing shortages and transport problems and the BPZs will only exacerbate the problem. They add that: “the potential for community exclusion is great, since democratic procedures would be bypassed. any corresponding requirement for consultation on the setting up of a BPZ would be likely to render the whole initiative pointless”.
Masterplanning
116. The principle of including the local community in helping business to develop outline planning applications is, in principle, supported. Although, there is no indication that the proposal requires the community to be involved in the process and only that a certificate may be issued suggesting that there is community participation. Unless the local community are aware of the social and environmental impacts of major development it is likely that Masterplanning will undermine community involvement and approval. There is some concern that it will be left for the developer to liase and consult with the local community. Masterplanning will need to meet the Aarhus Convention requirements for public participation.
Major infrastructure projects

117. The consultation paper on major infrastructure projects attempts to speed up decision-making in relation to the largest scale development such as airports and power stations. However, in doing so, the government is taking policy decisions on these projects without full consultation of either the need or implications of the proposal. The aim is to overcome the delays experienced for projects such as Terminal 5. Yet often, the delays are not due to community participation. Secrett (2002) notes
 that in relation to Terminal 5: “… BA took over a year to present their initial case. The Government then followed up for months, calling the same witnesses to make the same points. It is business lobbyists who crawl over democratically decided local development and structure plans, lodging objections and seeking appeals. And, as the unelected Lord Falconer told the House of Commons on 20 November 2001 ‘Much of the hearing on Terminal 5 was about international airport policy.’”

118. Under the proposals, Parliament will debate the merits of the case and leave the detailed design for a public inquiry. What the public inquiry will not be able to do is overturn the decision. This proposal therefore completely undermines the requirement that decisions should take into account the outcome of public participation.

119. The major infrastructure proposal clearly undermines the requirement for public participation and is likely to result in the UK breaching both the Aarhus Convention and the ECHR. The recent case of Hatton & Others v UK (2001)
 is a clear example of this. In Hatton the ECtHR found that the UK Government had not properly balanced the purported economic gains with the impact on individuals and communities when deciding to increase night flights over Heathrow in 1993. The Court found that the Government had breached Article 8 (right to privacy and family life) of the ECHR.

120. Early Government statements on the proposals for major projects suggested that any consultation should be carried out at a very early stage. The practical experience of environmental NGOs, including the Environmental Law Foundation, is that all too frequently communities realise the significance of a development far too late and that they are therefore prevented from effective public participation. In practical terms, the proposals will result in a significant number of people not having an opportunity to comment on proposals for major projects.

Reform of the planning obligations

121. The present system of planning obligations is often secretive and agreements settled in private. There is concern that the proposals to secure tariffs and to provide affordable housing may justify the need for planning, when more appropriately these decisions should be taken at the planning framework stage. Nevertheless it is accepted that there may be occasions when a development proposal may be able to secure benefits to society generally through obligations. There is further concern that the planning obligations may be regarded as the principle method of securing sustainable development.

122. Finally, the idea of impact fees should be considered in more detail and so help to ensure that the impact of development on a local community is not a subsidy for the developer.

5.3
General

Statutory consultees

123. There is concern that the proposals limit statutory consultees to those whose advice relates to health and safety implications. It is submitted that developers or the local planning authority will not be required to consult with environmental bodies for many forms of development (eg English Nature etc.). Many of these bodies will have the expertise to evaluate, at least in outline, any adverse environmental impacts of a project and therefore provide a valuable source of support for community participation. It is likely that any reduction in statutory consultees will be in breach of the Aarhus Convention. Indeed, the Government may wish to review the existing level of statutory consultees to ensure that the requirements of Aarhus are being met within the present system.

124. The proposal for statutory consultees to charge the developer for their consulting services is welcomed although the charge should not be extended to community groups requesting information. Also, copies of information prepared for developers should be made available through the LPA.
Community advocacy
125. The proposal to improve community advocacy is welcome and should be secured on a national basis. However, the opportunity to secure voluntary or independent support should not justify an overall reduction of service provision for communities and the public in general. Also, there should not be a reliance on a sole provider of advocacy services. Finally, the role of advocate should come within the definition of the public concerned under Article 2 of the Aarhus Convention. It is recommended that the cost of the service be incorporated into the real cost of development and so forwarded on to the developer.
6
Access to Justice

126. Access to environmental justice contains at least two elements. The first, more straightforward definition involves access to the law in resolving environmental problems. Environmental justice in its broader sense means securing environmental equity on a local, national and international scale.
 Access to justice in terms of the Aarhus Convention gives the public greater access to the courts in relation to the Convention itself and to environmental decisions in general by binding the parties to overriding general principles of law. These include the right of the public to appeal to higher authorities and independent courts; a duty on all parties to establish judicial or administrative procedures which provide “adequate, effective and fair remedies” that are also “equitable, timely and not prohibitively expensive; and access to administrative and judicial procedures to challenge acts and omissions by private persons and public authorities which contravene national environmental laws.

127. The planning reforms do not directly consider access to justice except in relation to a proposed developer whereby the time for appeals is to be reduced from six months to three and significantly once an application for development has been refused, or refused on appeal, then no substantially similar application for the same site can be made.

6.1
Third Party Rights of Appeal

128. In the Green Paper, the Government dismisses the case for third party rights of appeal in planning decisions. Third parties include the local community that may be affected by a planning proposal if it is granted or a member of the public who may be affected by or have an interest in the decision. In short, local communities that may be affected by development in their area in the long term cannot appeal against a decision that may adversely affect them, whereas a developer who is refused permission does have a right of appeal. This right of appeal for developers is preserved in the proposals.

129. At present, the only way to legally challenge an LPA’s decision is to judicially review the matter in the High Court. However, this does not look at whether the decision taken was good or bad for either the community or the environment but merely checks to see whether the LPA has acted within its powers when it made the decision. (For example, that an LPA does not unlawfully delegate the making of a particular decision to a planning officer when there was no formal authority to do so). In this instance, even if a court found that a decision had been taken unlawfully, it would be still be open to the developer to make a further application and the LPA to take the same decision as before but acting lawfully.

130. If there is unlawful behaviour, it is necessary to show that an individual or community has sufficient interest in the decision and that the plan to take court action is within a very strict time period (usually six weeks) from the date of the decision). 

131. It is submitted that the lack of a third party right of appeal in the planning reforms is contrary to Article 9(2) of the Aarhus Convention in that the Government should ‘ensure that members of the public concerned having a sufficient interest … have access to a review procedure before a court of law or an independent and impartial body … to challenge the substantive and procedural legality of any decision.’ The present ability to judicially review a decision on procedure alone means that members of the public are unable to challenge the substantive legality of a decision. The justification for third party rights of appeal include:

· The perceived unfairness in the procedures for participation in the present planning system and the reforms in that developers may appeal against a refusal yet third parties cannot appeal against an approval.

· That there should be an opportunity for those disadvantaged and aggrieved by planning approvals, such as people directly affected by the development, to seek redress from an independent body.

132. The proposal for community advocacy does not state whether any service provided extends to challenging a decision by the LPA in granting planning permission. It is assumed that this is not the case. If so it would be contrary to the Government’s rejection of a third party right of appeal. It may however, extend to offering support in making a legal challenge as to the unlawfulness of an LPA decision by a member of the public (as a third party to the decision).

6.2
The cost of access to justice

133. It is submitted that the ability to secure access to justice in accordance with the Aarhus Convention and Article 6(1) of the ECHR is restricted significantly by the cost in taking such action. While the process of challenging public decisions has been simplified to an extent with the new Civil Procedure Rules it remains impracticable to pursue a judicial review without legal advice; the cost of which may quickly run into many thousands of pounds.

134. Further, the potential liability for paying the other side’s costs if a case is lost can, in reality, often be a serious limitation on taking action. For example, the Civil Procedure Rules made it compulsory for an claimant to serve the initial court papers on a defendant (eg, an LPA in a planning matter) and then necessary for the defendant to detail his grounds for opposing the claim. Until recently, there would be no liability for the other side’s costs in getting this far, yet the Court was able to consider the case to see whether it had any prospects of success. However, in the recent case of Leach (2001)
 the judge stated that a defendant should be able to recover costs if the case is dismissed at this preliminary point. It has been commented that lawyers advising clients to proceed even to the permission stage are exposing potential claimants to a nasty surprise. In the Leach case this was a bill for £6,000.

135. So, while the option to challenge an LPA’s action in court may be theoretically possible, the reality is that the cost of such action renders the option prohibitive in the majority of cases. Many individuals and community groups are unwilling to risk thousands of pounds in taking action to protect their environment. A responsibility that is vested in the public authorities themselves. The public funding system, the Legal Services Commission (LSC), requires each potential claimant to undergo a strict financial test to assess whether litigants do not have the financial means to fund the legal challenge themselves. As Dunkley (2002) points out
: “No allowance is made for dependents, special needs or outgoings. This is bound to discriminate in practice. For instance, a single mother of four paying a London rent may not qualify, whereas a single man without dependents and enjoying a larger disposable income in a less expensive part of the country would.” Further, if there is any other body eg, a local heritage group, that could pay for the case, then the LSC expects them to pay a proportion of the costs whether they are willing to do so or not.

136. Access to justice has been restricted even further since April 2001, when all solicitors intending to practice in public law (the area of law relating to challenges to LPAs) were required to apply for a certificate confirming that they were able to carry out public law work. Since then, the number of solicitors firms throughout England that were prepared to carry out publicly funded public law work reduced significantly leaving just 30 out of 8,319
 solicitors firms across England with a public law certificate.

137. It is no surprise that the planning reforms do not comment on the realities of challenging bad and unlawful planning decisions by LPAs, it is quite likely that the present situation in relation to access to justice falls foul of Article 9(4) of the Aarhus Convention stating that the procedures securing access to justice shall provide adequate and effective remedies that are ‘fair, equitable, timely and not prohibitively expensive.’

Mediation
138. The research work on mediation is welcome and should always be considered prior to seeking access to justice whenever appropriate. However, it should not be considered as a viable option to replacing the ability to secure access to justice for community groups who would not be coming to mediation on an equal footing to either a developer or LPA.
139. A recent government report on mediation concluded that: “Most of the benefits of mediation [ie, non-confrontational, quick, cheap, win-win, flexible, voluntary, confidential and ownership of solution] can be obtained through mediation in the planning system. But … there are limits including concerns over increased workloads, delay, lack of resources and lack of incentive to use the system.” 

140. The report devoted just eight paragraphs to the third party role in mediation. It stated that: “Third Party participants did not inhibit the mediation process” and that they were “treated as equal players alongside the applicant and LPA”.

7
Conclusion

141. The key objectives of the Government’s Green Paper and supporting documents appear to meet the spirit of the EU Directives and conventions on environmental information, public participation and access to justice in part. There is discussion of sustainable development and engaging people in shaping their own futures. However, the more detailed proposals do not meet the objectives and it seems clear that the Government favours business over community involvement in the planning reforms.
142. The rhetoric is in place for improved participation. For example, the Government states that: ‘we need a planning system that fully engages people in shaping the future of their communities and local economies’.
 Yet the proposals fail to live up to this as demonstrated by the proposal to increase the number of decisions being delegated to planning officers and the dismissal, before consultation takes place, of a third party right of appeal.
143. The Government seems keen to ensure that developers are supplied with land for development and an expectant profit, with the planning system offering the developer as ‘customer’ an efficient service. In contrast, it seems that local communities will remain third class objectors who should not interfere in the customer/supplier relationship. And so, despite the talk of more community involvement; in the two-party planning system the rights of local communities remain elusive. It is difficult to reconcile this with either the public participation requirement of the Aarhus Convention or the right to an independent and impartial tribunal under the ECHR. In the absence of further detail, it is difficult to see how the Government will integrate the apparently conflicting objectives of meeting the needs of communities through sustainable development and satisfying the demands of business.
144. There are other serious concerns with the proposals. First, the Government is to confer discretion on the Secretary of State to refer major planning projects to Parliament for approval. Parliament will then decide whether or not the project goes ahead. If so, the matter is referred to a public inquiry to thrash out the detail without debating the merits of the decision. This is removing public participation from the decision-making and, it is submitted, does not meet the requirements of Article 6(8) of the Aarhus Convention.

145. Also, the concept of sustainable development that is, development of humankind that considers the needs of future generations as well the present, has been relegated to an after-thought in the planning process to be implemented in agreement with the developer. Yet, one of the fundamental principles of sustainable development is that it is meeting the needs of the present, which must include the needs of local communities affected by decisions taken on its behalf.

146. The principals underpinning the Aarhus Convention are to try and secure a more sustainable future. Sadly to date, neither business nor the UK government has demonstrated any real commitment to sustainable development; it is unlikely, given the planning reforms, that either party will in the foreseeable future in relation to land use. The proposals do not clarify what is meant by sustainable development, other than the Government wants development that is sustainable. It is submitted that this does not match the core aims of the UK Government’s Sustainable Development Strategy
 of:

· prudent use of natural resources,

· protection of the environment,

· meeting social needs, and

· promoting economic success and employment

147. The Government must remind itself that, together with local authorities, it is working for the good of local communities and not for business customers. Restricting the rights of local communities to participate in decisions that directly affect them is contrary to principles of human rights.

148. While the Green Paper talks about community participation, the proposals overall do not encourage public involvement nor increase access to environmental information across the board. Significantly, it may be that the proposals for major projects may breach the UK’s obligations under the existing AEI Directive and the Aarhus Convention.

149. The fact that the proposals relate only to England and not Northern Ireland, Scotland and Wales, does not by itself present a conflict with the EU and international obligations although when the other UK jurisdictions do review their planning systems the UK Government will need to ensure that the proposals and subsequent legislation is compliant.
150. The Aarhus Convention, once ratified, will provide solid foundations for securing basic community and individual rights, including those relating to planning and land use. If implemented effectively by Member States, it should improve access to environmental information, public participation an access to justice. The EU, in drafting legislation, appears committed to the Convention.
Access to environmental information
151. In relation to the access to information it is submitted that the UK planning proposals begin to meet the requirements under the Aarhus Convention in encouraging open committee meetings, giving reasons for all decisions, stating that the cost of information provision should be ‘reasonable’ and providing free alternative access to information.
152. However, there does remain gaps in providing information without seriously tackling the cost to individuals of securing information. In particular, there is no real indication of how communities may secure affordable copies of environmental statements required for major developments, nor how large levels of photocopying, which are often necessary, is going to remain a ‘reasonable’ cost. Further, there is concern that increasing the level of delegated decisions will remove a significant number of planning decisions from open public scrutiny.
Public participation

153. There is talk of community involvement and participation in the planning proposals, but the principle is not met by the substantive proposals. Certain aspects, such as linking the responsibility to prepare Community Strategies more closely with the land use planning, are welcome but there must be substance to the actions of local government in saying one thing and then not carrying it through.
154. In relation to spatial planning it is difficult to see how public participation can be maintained in the process of continuous review of the land use plans, without limiting active participation. The removal of open public inquiries, however ineffective at the moment, will result in less community involvement not more.

155. There is serious concern in the apparent intention of Government to remove the idea of local planning inquiries that may be adversarial and challenge the need for the development. This is most evident in the proposals to introduce new procedures for major projects. Placing the decision making with Parliament without seriously testing the merits of the development does not meet the requirements of public participation as set out in the Aarhus Convention. It is also difficult to see how the requirements for public involvement in environmental impact assessment can be met through this means.

Access to justice

156. Most significantly, the government’s decision to dismiss the principle of third party rights of appeal seriously restricts the ability of the community in actively participating in local decision making and providing a remedy for the public to challenge bad decisions. It leaves interested parties without an opportunity to effectively challenge either the need or the merits of a development proposal.

157. This limitation on access to justice is compounded by the fact that the present judicial system is expensive, time-consuming and limited to challenging unlawfulness on the part of the LPA. For this reason it does not meet the requirements of access to justice under the Aarhus Convention or the ECHR.

8
Recommendations

The following recommendations are made to the UK Government in relation to the proposed planning reforms.

1.
That the Government clarifies what is meant by the term sustainable development in terms of the reforms ensuring that it complements the development of humankind rather than development in physical or economic terms.
2.
That the Statement of Community Involvement not only provides information to communities on when and how they may be expected to participate in the development of spatial plans and large planning decisions but also details the level of community involvement that is taking, or has taken, place.

3.
That all sustainability appraisals for spatial plans and assessments of major planning applications not only meet the requirements in the SEA Directive but also comply with current guidance on such assessments including the continuing review of appraisals and the need for objectivity and independence. Appraisals should also be supported by an action plan to resolve or, at the very least, mitigate any significant adverse impacts.

4.
That the development control process stops being subsidised by society and that developers pay the real cost of developing land. For this reason, planning fees made payable on an application for planning permission should be increased to meet the full cost of providing the service to developers. This is likely to be significantly greater than the 14% increase in fees proposed for 2002.

5.
That the Government reviews its range of Statutory Consultees required for development control to ensure that the requirements of the Aarhus Convention are met. It is recommended that the Government does not seek to reduce the level of Statutory Consultees until a full review of the needs of planning system has been carried out.

6.
That the community advocacy service is not limited to one service provider and that a range of community advocates is available including environmental NGO’s where appropriate. It is also recommended that any advocate representing a community or member of the public meets the Aarhus Convention definition of ‘the public concerned’
 and that the cost of advocacy is incorporated into the real cost of development and passed on to the developer.

7.
That a limited third party right of appeal is available for those people or organisations that objected to the original planning application. The right of appeal should be open to consider both the merits and the legality of the decision but should be limited to the following types of cases: 
· When the planning application granted was contrary to the adopted local plan (or following the planning reforms the current Local Development Framework).
· Where the local authority has an interest in the planning application.
· For major infrastructure projects.
· Whenever an environmental impact statement accompanies a planning application.
· When the planning officer has recommended refusal of the planning permission to members.
8.
That the Government does not proceed with the proposal on major infrastructure projects but instead, reviews the policy and opens public debate up on the need for such major projects continue to be decided by way of a democratic process that enables the public, including individuals and communities that may be affected, by the project to be consulted and that the merits of the proposal is properly debated. Importantly this means of determining major projects should satisfy the requirements for public participation set out in Article 6 of the Aarhus Convention.

9.
That the reform of planning obligations creates a more open and participative way of securing benefit to society through development, and that there is further consideration of the role that impact fees may play to try and ensure that the true cost of development is realised and that the price of development land is not subsidised by society in general.

10.
That, in addition to providing reasons for whether planning permission was either granted or refused, all planning committee reports include an environmental statement, summarising the main environmental impacts of the proposal and a community participation statement clarifying the level of community participation involved considering the planning application and making the recommendation.
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AEI Directive
Directive on access to environmental information 90/313/EEC
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Business Planning Zone

BVP
Best Value Performance Indicator

DEFRA
Department of Environment, Farming and Rural Affairs

DTLR
Department of Transport, Local Government and the Regions

ECHR
European Convention on Human Rights
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European Court of Human Rights

EIA Directive
Directive on the assessment of the effects of certain public and private projects on the environment 85/337/EC (as amended by Directive 97/11/EC)

EU
European Union

Habitats Directive
Directive on the conservation of natural habitats and of wild fauna and flora 92/43/EEC
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Human Rights Act 1998

IPPC Directive
Directive concerning integrated pollution prevention and control 96/61/EC
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Local Development Framework

LPA
Local Planning Authority
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Legal Services Commission
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Non-Governmental Organisation
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SCI
Statement of Community Involvement

SEA Directive
Directive on the assessment of the effects of certain plans and programmes on the environment 2001/42/EC 
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