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<PgReglementaire>PROCEDURAL PAGE

By letter of {23.11.2001}23 November 2000, the European Ombudsman forwarded its  Special Report to the European Parliament following the draft recommendation to the European Commission in complaint 713/98/IJH (made in accordance with Article 3(7) of the Statute of the European Ombudsman) (2001/2194(COS)).

At the sitting of  22 October 2001, {15-11-2001}the President of Parliament announced that she had forwarded the Special Report from the European Ombudsman to the {PETI}Committee on Petitions as the committee responsible (C5-0463/2001).

The Committee on Petitions had appointed Jean Lambert rapporteur at its meeting of 10 July 2001. 

At its meeting of 11 October 2001, the committee decided to apply the procedure without debate pursuant Article 114(1) of the Rules of Procedure.2001.

The committee considered the Special Report by the European OmbudsmanMNU[DOC1][DOC2][DOC3][DOC4][DOCAUTRE]@DOC@DOCMNU and the draft report at its meetings of 21/22 November 2001 and 26/27 November 2001.

At the last meeting it adopted the motion for a resolution unanimously.

The following were present for the vote: Vitaliano Gemelli, chairman, Roy Perry and Proinsias De Rossa, vice-chairmen; Jean Lambert, rapporteur;.Mary Elizabeth Banotti, (for Jonathan Evans), Herbert Bösch, Felipe Camisón Asensio, Glyn Ford (for Mark Francis Watts), Laura González Álvarez, Ioannis Marinos, Jens Dyhr Okking (for Véronique Mathieu).

The report was tabled on 27 November 2001.

The deadline for tabling amendments will be indicated in the draft agenda for the relevant part-session.

<PgPartieA><SubPage>MOTION FOR A RESOLUTION

European Parliament resolution on the Special Report to the European Parliament following the draft recommendation to the European Commission in complaint 713/98/IJH (made in accordance with Article 3(7) of the Statute of the European Ombudsman) 

<DocRef>(C5-0463/2001 – 2001/2194(COS))</DocRef>
The European Parliament,

· having regard to the Special Report by the European Ombudsman to the European Parliament  (C5-0463/2001),

· having regard to Articles 21, 194, 195, 255 and 286 of the EC Treaty,

· having regard to Articles 1 and 6 of the Treaty on the European Union,

· having regard to its decision of 9 March 1994 on the regulations and general conditions governing the performance of the Ombudsman's duties
,

· having regard to Article 3 (7) of the Statute of the European Ombudsman,

· having regard to its previous resolutions of 16 July 1998 on the Special Report by the European Ombudsman on public access to documents
 ; of 15 May 2001 on the institution of the petition at the dawn of the 21st century
 ; of 6 September 2001 on the European Ombudsman's Special Report on a Code of Good Administrative Behaviour
, 

· having regard to Articles 8 
and Article 10
 of the European Convention for the Protection of Human Rights and Fundamental Freedoms,

· having regard to Article 7, 8, 11, 41 and 42 of the Charter of Fundamental Rights of the European Union,

· having regard to Regulation (EC) No 1049/2001 on public access to documents of the European Parliament, Council and Commission
 ,

· having regard to Decision 94/90/ECSC, EC, Euratom
,

· having regard to Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on the free movement of such data
, 

· having regard to Regulation (EC) No 45/2001 on the protection of individuals with regard to the processing of personal data by the Community institutions and bodies and on the free movement of such data
,

· having regard to Opinion  5/2001 of the Data Protection Working Party of  17 May 2001
,

· having regard to Rule 47(1) and 179(2) of its Rules of Procedure,

· having regard to the report of the Committee on Petitions (A5-0423/2001),

A. any limitations of  Fundamental Rights and Freedoms must be clearly demarcated and justified under Article 6 of  the Treaty on the European Union and the Charter of Fundamental Rights and Freedoms,

B. when there appears to be a collision between two or more fundamental rights or freedoms, the first step must therefore be to examine whether or not all such rights are genuinely applicable in the situation at hand,

C. whereas the fundamental rights of respect for private and family life and protection of personal data serve to protect the private life of individuals citizens from unauthorised use of personal information for commercial purposes and unjustified intrusion by public authorities,

D. whereas the principles of good administrative behaviour require that an official responsible for the field in question must provide the public with the information requested,

E. whereas Directive 95/46/EC does not, therefore, apply to a  request for information concerning the names of participants representing a trade organisation to a meeting organised by the European Commission,

F. whereas Article 27 of Directive 95/46/EC provides for the adoption by trade organisations and other bodies representing other categories of controllers codes of  conduct intended to contribute to the proper implementation of the national provisions adopted by the Member States pursuant to the Directive,

G. whereas draft Community codes, and amendments or extensions to existing Community codes, may be submitted to the Working Party referred to in Article 29 of Directive 95/46/EC,

H. whereas such codes of conduct should guarantee, on the one hand, that unauthorised use is not made of information concerning consumer behaviour and, on the other hand, that data protection is not used in order to achieve benefits of  unfair competition,

I. whereas the right to information and expression are preconditions for democratic will formation within a society and, thus, for the democratic legitimacy of  that society,

J. whereas the obligation set by Article 1 of the Union Treaty to take decisions as openly as possible lays down a duty for  public authorities, which corresponds  to these rights,

K. whereas the Tribunal of First Instance has considered that "openness enables citizens to participate more closely in the decision-making process and guarantees that  citizens can carry out genuine and efficient monitoring of the exercise of the powers vested in the Community institutions",

L. whereas the right to information and expression, therefore, are essential also for the  efficient functioning of the institutions,

M. whereas activities which fall under Titles V and VI of the Treaty on European Union are excluded from the protection of these rights under Community law,

Wherefore the Parliament draws the following conclusions:

1. Endorses the Ombudsman's conclusion and considers that the Commission has misinterpreted Directive 95/46/EC when applying the Directive to a request for information concerning the names of participants representing a trade organisation to a meeting organised by the European Commission;

2. Considers, therefore, that the Commission should inform the complainant in complaint 713/98/IJH of the names of the delegates of the Confederation des brasseurs du marché commun who attended a meeting organised by the Commission on 11 October 1996 and of companies and persons in the 14 categories identified in the complainants original request for access to documents who made submissions to the Commission under file reference P/93/4490/YK;

3. Notes that conflicts often exist between the demand for transparency and the protection of personal integrity; stresses the fact that the aim of data protection is primarily to protect the private life and sensitive information; therefore data protection should not for instance be referred to while persons are acting in a public capacity, while they take part in public decision making on their own initiative or while they try to influence such decision making;
4. Asks the Data Protection Working Party referred to in Article 29 of Directive 95/46/EC to inform Parliament on codes of conduct on data protection adopted by trade organisations and other bodies of control in reference to Article 27(3) of Directive 95/46/EC, in particular of codes submitted to it for assessment of compatibility with provisions adopted by Member States; suggests to the Working Party, in order to achieve true Community codes of conduct, to take account also of  the scope of application of Regulation (EC) No 45/2001 and Parliament's considerations when examining the compatibility with Community law of  codes of conduct submitted to it; Note that the Data Protection Supervisor, who will be engaged for the EU institution, will be bound by the Treaties’ principles on greater transparency in decision-making;

5. In the light of the fact that the regulation on access in the EU will come into force in December 2001, an examination should be undertaken of the rules the Commission adopts and which give confidentiality to informants;

6. Proposes to the Data Protection Supervisor to draw up model codes of conduct with the intent to ensure respect for consumers right to data protection and in order to set standards with a view of preventing the abuse of data protection for purposes of unfair competition or confidential influence on Community regulatory or financial decisions; 

7. Regrets the en bloc exclusion of  Titles V and VI of the Treaty on European Union from the scope of application of Directive 95/46/EC and Regulation (EC) No 45/2001;

8. Calls on the European Council in Laeken to amend the Treaties in order to include, in principle, activities falling under Titles V and VI into the scope of application of Article 286 of the EC Treaty;

9. Instructs its President to forward this resolution to the Commission and for information to the European Ombudsman, the Council, the Member States, the Data Protection Supervisor and the Working Party on Data Protection. 

EXPLANATORY STATEMENT

A. Background:

The complainant, Mr R, is director of the Bavarian Lager Company Ltd, which imports German beer into the UK. He found difficulty in selling his product because of exclusive purchasing agreements, which requires many pubs in the UK to obtain their supplies from particular UK breweries. These agreements are regulated by a United Kingdom law, known as the "Guest Beer Provision", which allows pubs also to buy certain beers from other suppliers. 

The complainant considered that this law infringed Article 30 (now 28) of the EC Treaty by discriminating against imported beers. He complained to the Commission in April 1993 about the matter, and the Commission began an investigation under Article 169 (now 226) of the Treaty. 

In august 1996 the complainant learned from a press release issued by the UK Department of Trade and Industry that a "tripartite meeting" was to take place in October 1996 between the Commission, the UK authorities and a trade association called the "Confederation des Brasseurs du Marché commun" (CBMC), to discuss the Guest Beer Provision. He asked the Commission to be allowed to attend the meeting, but was refused.

In March 1997 the UK authorities proposed amendments to the Guest Beer Provision, which the Commission considered satisfactory, wherefore the investigation was dropped. 

In May 1998, the complainant applied under Commission Decision 94/90 on public access to Commission documents for access to any submissions made to the Commission in this case. The Commission refused the request, as well as the complainants confirmatory application. On 8 July 1998 Mr R. complained to the Ombudsman against this refusal. 

The original complaint concerned the Commission's refusal to grant the complainant access to certain documents. During the course of the inquiry, the Ombudsman came to the conclusion that the complainant's real concern is to learn who made submissions to the Commission, and which representatives of a trade association attended a meeting organised by the Commission, in the context of its investigation into the complainant's allegation of an infringement of Community law.


The Ombudsman proposed, as a possible friendly solution, that the Commission should supply this information to the complainant.

The Commission considered that the Data Protection Directive (95/46/EC) prevented it from supplying the names without the consent of the persons concerned. The Commission invited these persons to give their consent, but only a limited number of them responded positively. The Data Protection Directive is the only legal basis to which the Commission has referred to justify not supplying all the names to the complainant.

The Ombudsman's view was that the right to privacy with respect to the processing of personal data under the Directive does not require the Commission to treat as secret views or information which have been submitted to it concerning the exercise of its functions, nor the names of the persons who submitted the views or information. The Ombudsman therefore considered that the Commission has misunderstood its obligations under the Directive and had infringed the principle of openness.


On 17 May 2000 the Ombudsman therefore made a draft recommendation, on the basis of Article 3(6) of the Statute of the Ombudsman, that the Commission should inform the complainant of the names of the persons who made submissions and of the trade association representatives who attended the meeting in question.

On 3 July 2000 the Commission send a detailed opinion on the draft recommendation, in which it stated that "Article 7a of Directive 95/46/EC requires the unambiguous consent of the data subject" for a transmission of the requested information. 

The Ombudsman considered that the Commission had not directly answered the legal arguments contained in the draft recommendation. On 23 November 2000 the Ombudsman, therefore, applying Article 3(7) of  his Statute, send a Special Report  to the Parliament requesting the Parliament to consider adopting his recommendation as a resolution.

The Data Protection Working Party, set up by Directive 95/46/EC, has 17 May 2001 adopted an opinion on the issue (Opinion 5/2001). In this opinion, adopted on its own initiative, the Working Party states that a resolution of the European Parliament "may have considerable impact on the protection of personal data at Community level", wherefore "it considers its duty to deliver its opinion on the main legal aspects of a question concerning personal data  protection."

The Committee on Petitions has held successive and separate hearings with the European Ombudsman and the Commission, represented by the Commissioner responsible, Mr BOLKESTEIN. Members of the committee have thus had the opportunity to hear the points of view of both institutions and to ask both Mr SÖDERMAN and the Commissioner whatever questions they might in order to acquire the most complete and exhaustive information about all aspects of the inquiry procedure..

B. Considerations
The Ombudsman has presented the following main grounds for his conclusions:  

a) that the complainants request concerned names of persons who had made submissions in relation to his complaint against the UK Guest Beer Provision, and of representatives of a trade association who had attended a meeting organised by the Commission in the context of its investigation of a possible infringement of Community law. If  the argument of the Commission were to be valid, this would imply that there is a fundamental right to supply information to an administrative authority in secret.

b) that there is a principle of Community law according to which "decisions should be taken as openly as possible, and that the principle of good administration requires an official responsible for a matter to supply members of the public with the information they request, unless there is a legal obligation to keep the information confidential;

c) that Article 7 of the Data protection Directive provides for six grounds on which the transmission of personal data is permitted, three of which the Ombudsman considered could be applicable to the present case:

- compliance with a legal obligation, since the Treaty establishes that openness is an obligation of the European institutions,

-  the performance of a task carried out in the public interest or in the exercise of official authority, since making information public is a normal part of a task carried out in the exercise of official authority,

- for the purpose of the legitimate interest pursued by the controller or by the third party to whom the data are disclosed, since granting and receiving access to official information are legitimate interests pursued by the controller and by third parties respectively. 


In its opinion, the Working Party on Data Protection agrees that the grounds for disclosure referred to by the Ombudsman may apply. However, the Working Party considers that the "assessment of the rights and interests present in any given situation should be made on a case-by-case basis and taking into account all circumstances surrounding each situation."

It appears, thus, that  the Working Party has considered that Directive 95/46/EC prima facie could have been applicable. The Ombudsman's conclusion is different in this respect and based, in the first instance, on a distinction between the protection of privacy and confidentiality of  public affairs.  However, there might be a difference of interpretation also in regard to the second set of arguments with which the Ombudsman has justified his conclusions. Whereas the opinion of the Working Party seems to refer to a case-by-case balancing of interest and principles, the Ombudsman refers to the applicability of exceptions
.  

C. Conclusions:

The conflict of interpretation receives specific importance from the fact that reference is made to fundamental rights, recognised not only by the EC Treaty (Articles 255 and 286, respectively) but also by Articles 8 (right to privacy) and 10 (freedom of expression) of the European Convention of Human Rights. Several Articles of the Charter of Fundamental Rights of the European Union could also be invoked: Article 7 (right to privacy), Article 8 (data protection), Article 11 (freedom of expression), Article 41 (right to good administration) and Article 42 (right to access to documents). 

It is in the nature of any system of rights that these may collide with each other. However, the first assertion to be made must be whether the rights referred to apply to the given facts and the situation concerned. This, obviously, follows already from the obligation to respect fundamental rights, as a balancing of  the interest in upholding one right against the interest of protecting another logically means sacrifying, to a greater or lesser extent, one right for another. 

Therefore, two questions need to be dealt with. Firstly, is the information requested by the complainant of such nature that it falls within the objective  of  Directive 95/46/EC and the  purpose of data protection more generally? 

The protection of personal data has as its objectives to protect the right to privacy of  individuals against intrusion and abuse by authorities and against non-authorised use for commercial purposes. Your rapporteur agrees with the Ombudsman that the information sought by the complainant concerned public affairs, rather than information on the private sphere of individuals and that the objective of  the protection of privacy and personal data cannot be to provide for secrecy in the decision making of  a public institution like the Commission.

This interpretation appears to be in conformity also with the European Convention on Human Rights. Pursuant to Article 52 of  the Charter of Fundamental Rights this would, apparently,  mean conformity also with the Charter. The scope of application of Directive 95/46/EC has recently been evaluated in the light of the Convention in a judgement by the Swedish Supreme Court. 

With reference to the Convention the Court notes in the judgement  that Article 9 of  the Data Protection Directive refers to Article 8  of the Convention (right to respect for private and family life) and to Article 10 (freedom of expression). The  Court explained that Article 8 of the Convention concerns the sphere of private life and that even if it can be difficult to give an exact definition of  what comes under this sphere, data relating to a person's public life fall in principle outside the scope of protection. The Court, further, considered that the exemption for journalistic purposes is an attempt to express a general balance between privacy and freedom of expression, the importance of the latter being connected to the free flow of information to the public.

Secondly, one needs to consider the Ombudsman's conclusion that even regardless of  the reasons for not regarding the information sought as personal data to which the Directive would apply, as such, the Commission could - and should - in any case have applied exemptions in Article 7 of  Directive 95/46/EC. 

The Court of Justice of the European Communities has held that "(w)ith regard, in particular, to the disclosure of data, Article 7 (f ) of the Directive authorises such disclosure if it is necessary for the purposes of the legitimate interests pursued by a third party to whom personal data are disclosed, except where such interests are overridden by the interests or fundamental rights and freedoms of the data subject which require protection."

In considering whether the complainant had a legitimate interest in the information he sough one must bear in mind that the Commission was acting on the basis of his complaint concerning the direct implications for his enterprise of the UK Guest Beer Provision, which he considered a violation of Article 30 (now 28) of the EC Treaty, which prohibits arbitrary discrimination or disguised restrictions on trade between Member States, even when a Member State is entitled to refer to one of the exceptions in Article 30 (ex Article 36).  It is therefore reasonable to assume that subsequent decisions regarding the matter would be of  direct and individual concern to him. 

It is also evident that already Article 1 of the Union Treaty obliges the Commission to take decisions "as openly as possible".  Further, one can agree with the Ombudsman that providing information is "a normal part" of  administration, in particular of good administration, the right to which is laid down in Article 41 of the Charter on Fundamental Rights and called for by Parliament, in particular, in the Resolution on the Special Report of the Ombudsman  on Good Administrative Behaviour adopted in September this year on the basis of the Perry Report.
 

On the contrary it seem somewhat difficult to understand how disclosure of  the presence of a person  as representative of a trade organisation in a meeting with the Commission would jeopardise fundamental rights or freedoms. The persons present have, no doubt, been present in their professional capacity and no private or sensitive information has been sought.

      It is for these reasons rather than on account of the seriousness of the allegations made about the Commission's behaviour that the Committee on Petitions has decided to report to the European Parliament on the RONNAN case and to endorse the conclusions of the Ombudsman's Special Report on the complaint in question.

We are convinced that this successful and sustained cooperation between the Ombudsman and the European Parliament provides a means of promoting this model of administration which we wholeheartedly endorse. This also seems to be the model adopted by the Commission, at least if its White Paper on European Governance is taken literally. 

Article 27 of  Directive 95/46/EC provides for the adoption of Codes of  Conduct to guide "trade organisations and other bodies representing other categories of controllers". Codes have been considered needed in order to prevent abuse of information, for instance, on individual consumption behaviour in directed marketing. Thus, codes of conduct can serve to protect consumers, while simultaneously providing for a level playing field of  competition. 

Such codes could also be useful in clarifying, for the future, that data protection rules do not apply to situations such as the one subject to the Ombudsman's report. This would enable, for instance, representatives of trade organisations to be aware in advance of  the non-confidential nature of their presence at meetings. Transparency in this respect would also help to ensure a level playing field in the internal market.  

Model Codes which include appropriate provisions could, for instance, be prepared by the Data Protection Supervisor. The Working Party on Data Protection could, of course, already take this report into account when examining the compatibility with the Directive of draft codes submitted to it. 

Contrary, for instance, to Article 255 on public access to documents Article 286 on data protection does not apply to Titles V  (foreign and security policy) and VI (home and justice affairs) of the Treaties.  No doubt there are specific needs for exemptions from the right to protection of personal data in this in these fields for reasons of public interests. However, this does not justify an en bloc exclusion from the scope of application, considering also how sensitive these fields of activity are in respect to data protection. 

Technically the situation could be easily rectified by including a reference to Article 286 of the EC Treaty in Articles 28 and 41 of  the EU Treaty. As such, this decision could be taken by the European Council at any time. Politically it is, of course, a question of will. 







�  OJ L 113, 04.05.1994, p. 15


� OJ C 292, 21.09.1998, p. 113 and 170


� Not yet published


� Not yet published


� Right to respect for private and family life.


� Freedom of expression 


�  OJ L 145 of 31.05.2001, p. 43


�  OJ L 046 of 18.02.1994, p. 58


�  OJ L 281 of 23.11.1995, p. 31


�  OJ L 8 of 12.01.2001, p. 1


�  5003/00/EN/Final – WP 44


� In legal theory this would correspond to the distinction made between a collision of principles and a conflict of rules. According to proponents of the distinction a principle should be optimised, whereas a rule either applies or not in a given situation. See Alexy Robert: Theorie der Grundrechte... 


� Judgement of the Swedish Supreme Court of 12 June 2001 in Case B 293-00. The case concerned the posting, by a private person, of information on his web site concerning, i.a., the management of Swedish banks, which information included reference to identified individuals.   


� Judgement of the Fourth Chamber of 14 September 2000 in Case C-369/98, para. 35.


� See Resolution A-5 -0245/2001 of  6 September 2001.





<PathFdR>RR\308189EN.doc</PathFdR>

PE <NoPE>308.189</NoPE>
EN
EN

PE <NoPE>308.189</NoPE>
14/14
<PathFdR>RR\308189EN.doc</PathFdR>
EN

<PathFdR>RR\308189EN.doc</PathFdR>
13/14
PE <NoPE>308.189</NoPE>

EN


