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Section 1: Introduction and General Comments
In this response, we have chosen not to address each of the individual consultation questions that were posed.  This is because our concerns and criticisms relate to the scope and direction of the GATS agreement as a whole.  Instead, we lay out our main concerns regarding a number of horizontal areas and two specific sectors.

Overall, we believe that there are so many unanswered questions surrounding the GATS agreement, its aims and its motives, its possible effects, and the undemocratic manner in which it has been negotiated, that there should be an immediate moratorium on negotiations. This must be used to undertake a full impact of assessment of the agreement and conduct an open discussion about what changes, if any, could be made to improve the agreement enough to make it acceptable; and indeed, whether a GATS is desirable at all for European citizens and those of other countries. 

The points we make here about GATS are also part of a more general belief that the world trading system as a whole is highly flawed and needs radical reform. Before plunging ahead with more and more international trade agreements, of which GATS is the most far-reaching yet, we need to stop, step back and discuss our priorities and whether another trade round is the best way to achieve them.



HORIZONTAL

Section 2: Lack of Transparency in Negotiations

One of our major concerns regards procedure. The GATS (like other WTO agreements) has been drawn up and much of it implemented with little or no democratic consultation, let alone a full and open discussion. This agreement could have extensive implications for local, regional and national decision-making.

· Negotiations are happening behind closed doors with no democratic oversight. Most information on requests and offers is kept a secret, with negligible release of information until decisions have already been made. The European Commission's attempts at greater transparency to date have been woefully inadequate.  Offering access to the EU requests to just one individual from each political group in the European Parliament under draconian conditions (which include not being able to share the contents, even with MEP colleagues; not copying the documents; keeping them under lock and key, and shredding them after use) hardly constitutes genuine transparency. Neither does it allow for the serious parliamentary scrutiny which these issues deserve.

· The European Parliament has had no meaningful input to the negotiations or democratic oversight of the process, despite the fact that negotiations have been ongoing for years. 

· Civil society, trade unions, elected representatives, sub-national authorities and smaller businesses have had negligible opportunity to have their say up until now.

· The business sector, on the other hand, has been in close contact with negotiators throughout the process. In fact it appears that there would have been no GATS agreement without pressure from the services industry; officials and trade representatives admit GATS is formulated for the benefit of the services industry. The European Services Forum has worked closely with the European Commission.

· The European Commission has highlighted the fact that the European Parliament's assent must be received. However, the Parliament will in fact ratify the Doha Round as a whole, not the GATS Agreement specifically, and have little or no input into the content of the Round or of GATS.

· We welcome the fact that a consultation has been issued, but the consultation process itself is deeply flawed. The consultation was launched on 10th October 2002, and ends on the 10th January and is thus of questionable value given that we understand the Commission intends to present a first draft of the initial offer to EU member states in mid-January 2003. A consultation which ends only five days before a position is issued makes a mockery of the process, particularly when the Commission claims that its position will take the consultation into account. It seems unlikely that such a timetable will allow either enough time for all interest groups to hear about and respond to the consultation, for adequate scrutiny of responses to consultation, or for full public debate. The consultation comes after many important stages of the process have already been completed, such as initial requests to third countries, and it does not give us details of all requests made to the EC, making it difficult to answer fully.

· Furthermore, the consultation does not ask for views on the requests the EU might make of other countries - for example the overseas impact of the EU's requests, particularly in developing countries.  With the EU's stated concern to implement sustainable development, reduce poverty in developing countries and reduce the 'push factors' for migration into the EU it is now increasingly recognised that we need to take these overseas impacts of our activities into account. 

Section 2a: Demands

· That the European Parliament is kept informed and consulted before any decision is taken concerning the "offers" of liberalisation currently being prepared by the Commission. The Commission should consult Parliament at the same time as it presents the initial draft offers to Member States;

· That the European Parliament is kept informed and consulted before any further requests are made to third countries as part of the negotiation process;

· That a full and open debate is held in the European Parliament and that the relevant Commission officials are present for debates in Committee and Plenary meetings;

· That Parliament ratifies both mandates and agreements. This is crucial for agreements like GATS which could constrain domestic governance and EU decision-making;

· That a consultation is held which also includes requests made to third countries.


Section 3: Safeguarding Quality and Access in Public Services 

We have serious concerns regarding the possible implications of GATS for the future and quality of public services (or services of general interest). The ability of public services to fulfil the functions which are crucial to ensuring an equitable and sustainable society could be seriously compromised if the necessary safeguards are not introduced in the next round of negotiations. 

· Public services are core to our societies. Publicly-funded and -regulated services have been built up over the years to fulfil necessary functions, where private services failed to achieve the desired ends. Universal access at affordable prices, transparency and democratic control are basic characteristics, which liberalisation within national, EU and the WTO frameworks is arguably already undermining.

· More commitments under GATS will not only push our services further down the road of liberalisation, but also make it effectively impossible to turn back, giving extremely restricted leeway for change in the future. GATS will lock in liberalisation where it has already occurred, and open services to liberalisation where it has not, binding services into a trade-oriented framework. This would place unnecessary constraints on future generations in making decisions regarding provision of services.

· Even where services have not been committed, or limitations have been imposed, the commitment under GATS to 'progressive liberalisation' naturally implies that such restrictions will be gradually removed during rounds of negotiations.

· A common effect of liberalisation is privatisation. This is likely to compromise the functions of many services. The primary goal of private companies is profit, not public aims such as accessibility, and the public service ethos 'may be put under strain by the profit motive'. Where privatisation has already been implemented, common effects include reduced access or higher prices for poor people, poorer working conditions and lower salaries for employees, and cutting corners on quality to reduce costs.

· GATS, in conjunction with public procurement rules, could constrain regulation of public service providers by imposing an obligation to choose measures which are the 'least trade restrictive' and 'no more burdensome that necessary', under the 'Domestic Regulation' articles. This may not be in the interests of the users or employees of the services, or of local communities. It also seriously compromises democratic control of these services. Furthermore, ongoing negotiations could mean that new rules apply to domestic regulations across all sectors, not just committed sectors.

· It is not clear exactly what public services will fall under GATS in committed sectors. The European Commission has given assurances that public services are safe on the basis of Article 1.3, by which the GATS agreement excludes "services provided in the exercise of governmental authority". This is defined as "any service which is supplied neither on a commercial basis, nor in competition with one or more service supplier."  This exclusion clause lacks clarity, leaving it undefined what it will in fact cover; it seems that a very limited range of government services will be excluded outright (eg defence). Furthermore, the eight years which have passed since the initial signing of the agreement have seen increasing liberalisation of public services, raising questions about the effect of total or partial liberalisation of a sector. The WTO Secretariat's background notes themselves explicitly suggest that private sector involvement as exclusive or monopoly providers on a temporary basis, which is now the case in many sectors, may well expose public services to GATS disciplines. The repeated assertions that EU public services will be protected therefore begin to crumble under analysis of this article.
· In the final analysis, it is likely to be left to a GATS Dispute Panel to resolve any disputes arising from this article's lack of clarity. It is quite unacceptable that the future of public services will be decided on by a handful of trade specialists meeting in private.
· The EU in the original negotiations entered a horizontal limitation to protect those public utilities which are subject to public monopolies or to exclusive rights granted to private operators. This was precisely to avoid the risk of exposure to GATS caused by the lack of clarity in Article 1.3. The EU's stated determination to protect public services therefore means that requests to remove this limitation must not be agreed to.

· No official impact assessments have been carried out of the possible effects of GATS on public services which take into account all important considerations including past experience of liberalisation in both developed and developing countries. Full impact assessment should have begun by 1994, when the GATS agreement was signed.

· Mary Robinson, High Commissioner for Human Rights, has warned that GATS could have a negative impact on human rights in developing countries, especially regarding access to services. 

We discuss these possible implications in more detail in the context of the health and education sectors below.

Section 3a: Demands

· That a full moratorium on GATS negotiations be implemented to allow a full impact assessment

· That Article 1.3 and related terminology is clarified, including a clear definition of 'public services', and 'privately-funded services'; that core public services, including health and education, are ring-fenced and excluded from negotiations;

· That horizontal limitations to protect public services are maintained, and no more commitments made on public services

· That full freedom to regulate with no imposition of a 'necessity test' is guaranteed; 

· That universal, affordable access to services of general interest is guaranteed.


Section 4: Gender

It is of great concern to us that nowhere is the effect of GATS on women mentioned in the EU consultation documents or elsewhere. Women are particularly concerned for two reasons - they both make up roughly 80% of employees of the service sector (both high and low-skilled jobs), and are also disproportionately large users of public services. 

· No formal WTO gender analysis (or other impact assessment) of GATS has been undertaken. This is despite the fact that the liberalisation of non-service markets is known to have had a particularly detrimental effect on women, especially those in developing countries but also in developed countries. Experience of privatisation, a common outcome of liberalisation, also shows that employees, including many women, are very often adversely affected. 
· Roles and relationships between women and men result in differential access to power and economic resources. This means that the process of trade liberalisation affects women in a different way to men.

· Europe still has a highly gender segregated labour market. Women are disproportionately represented in low-skilled jobs where conditions are poor. It is also the case that women are often paid between 15 and 33% less for the same job. In the UK for example, women are disproportionately represented in sectors such as education and health (three quarters of health service staff are women), and also make up the majority of members of the public sector trade union UNISON. Women are the main users (as well of providers) of health and education services, so will be more affected by any reductions in the quality of service. Migrant women are particularly affected. 

· GATS could have a detrimental effect on workers in these sectors in number of ways. It could lead to the pushing down of wages, less job security, fewer jobs and so on. Private sector involvement, for example as in the Private Finance Initiatives in the UK, has already been shown to have a detrimental effect on some employees, especially the lowest paid many of whom are women. Experience also shows that the conditions of employment which existed in the public sector are not protected for new employees when jobs are transferred to the private sector.

Section 4a: Demands

· A full analysis of the gender effect of liberalising trade in services before considering finalising GATS;

· This analysis must include an analysis of the limitations and requirements which must be put in place in trade agreements such as GATS to take account of the gender angle in each service sector and in horizontal commitments. (note: this is an example of how the complexity of policy-making makes it effectively impossible to predict every kind of limitation required; these kinds of things are normally implemented gradually and changed as new needs are identified. GATS will in practice hinder this normal process of policy-making).


Section 5: Democracy and Local control

It is crucial that governments, sub-national and local authorities be able to choose how to organise their public services and their reasons for regulating. For example, they should be able to make public procurement decisions on the basis of environmental and social concerns without fear of breaking rules, or impose limits, say, on the number of licensed taxi companies. GATS could severely compromise this ability, thus taking powers away from democratically-elected local governments.

· GATS rules apply to measures which are the responsibility of local governments in many countries, including licensing the provision of services (taxis, food and drink outlets); regulations on services (eg waste disposal, building control, transport); planning permission/permits (including discretionary powers to apply conditions or negotiate provision of social housing); discretionary powers in general (eg giving preference to local employment, using procurement decisions to promote the local economy, placing environmental/sustainability conditions on contracts)

· Although GATS does not forbid regulation, it is likely to have the practical effect of doing so due to the clause (Article IV, Domestic Regulation) not allowing any regulation to create "unnecessary barriers to trade" or be "more burdensome than necessary", either directly or indirectly. Experience of similar clauses in agreements like NAFTA shows that these conditions on regulation can in fact prove very restrictive.

· Local governments already have experience of dealing with EU rules on actions like public procurement and the problems and constraints of these. Experience demonstrates that these rules are far from perfect; as conditions change, rules need to evolve. GATS could lock-in current flawed rules in such areas and limit possibilities for improving democratic control over such areas of decision-making.

· We are not convinced that the current derogations (possible to 'protect public morals or maintain public order; protect human, animal or plant life or health; or secure compliance with law or regulations not inconsistent with the Agreement including, among others, measures necessary to prevent deceptive or fraudulent practices') are sufficient to enable real control over regulation. This has certainly been the experience of similar derogations at the WTO, which have failed to provide the protection required - for example in the beef hormones case where the WTO found that an EU ban on hormones for growth-promoting purposes in livestock was not in conformity with WTO rules. The precautionary principle is thus also clearly threatened by the GATS agreement, undermining the ability of a society to determine for itself what level of risk it is willing to accept.

· We strongly disagree with US requests regarding transparency in domestic regulation of services, which might give foreign governments and maybe even businesses the right to be consulted on proposals for national regulations. This goes against democratic principles.

Section 5a: Demands

· That a moratorium on GATS is implemented for full impact assessment;

· That real freedom to regulate is guaranteed without the WTO-defined conditionalities of 'necessity' or being 'least trade restrictive';

· That guarantees are given that governments will be able to make procurement decisions on environmental and social grounds;


Section 6: Mode of Supply Four

The EU has various restrictions on this mode of supply especially through national immigration measures, and in general the countries of the north show little enthusiasm to make commitments in this mode, despite their enthusiasm in other sectors. We believe that the EU must be willing to resist the political pressure to increase immigration controls we are seeing in the aftermath of September 11th. 

We stress that rules on entry of third country nationals under GATS mode of supply 4 are not linked in any way to immigration policy in general. A moratorium on GATS should have no effect on the continued development of immigration policies in the EU.

· If developing countries are really to gain from GATS, as developed countries appear to desire, then a far greater opening in this mode of supply would be very desirable if, following a moratorium and full impact assessment, the pre-conditions for continued negotiation of GATS are fulfilled. A number of studies show that the financial benefits to developing countries would be significant compared to the benefits accrued through free movement of goods or services. It is widely agreed by experts that northern countries also stand to gain.

· It is clear that both developing countries and EU member states and companies could gain enormous benefits from relaxing conditions for work permits; the benefits of a well-controlled system of temporary work permits would well outweigh the risks. For example, a recent study shows conclusively that contrary to 'flooding', migrant workers do not take jobs away from citizens but instead 'can add to our economy, expand businesses and create success, jobs and opportunities for us all' (press release by Beverley Hughes, UK Home Office Minister for Immigration, on the release of this study). 

· So-called 'risks' could be minimised by measures such as allowing greater freedom to come and go (which would reduce the incentive to stay for longer periods of time or bring family members).

· Many 'traditional' concerns about the impact of temporary movement on labour markets, such as 'flooding' or the 'brain drain' are not supported by sound evidence. In the case of the 'brain drain' this problem would only apply in the case of permanent movement; temporary movement can in fact help build up skills which can then be taken back to developing countries.

Section 6a: Demands

· That, if following a moratorium and full impact assessment the pre-conditions for the continued negotiation of GATS are fulfilled, the European Commission agree to requests from third countries to reduce or remove barriers under GATS to the temporary residence for employment of third country nationals, including visa restrictions and restrictions on residence permits for family members;

· That the existence of immigration opportunities under GATS does not preclude the opening of, or lead to the closure of, other legal immigration channels;

· That the EU and member states develop immigration policies which provide a flexible system of entry for employment purposes, especially in the upcoming proposal on 'Entry and residence of third country nationals for purposes of employment' which the Council should be reaching an agreement on next year. The Council should take the European Parliament's opinion on this into account.


Section 7: Developing countries 

The GATS is likely to have particularly serious implications for public services in developing countries. Whether or not service liberalisation can be beneficial in principle, it is clear that there is not a level playing field, either in negotiations, level of service sector development or ability to implement strong regulation. 

· The consultation process does not give adequate weight to the issue of the impacts of European Commission requests specifically and the GATS agreement in general on developing countries. The consultation document does not raise this as an issue for consultation.

· Most developing countries have relatively underdeveloped service sectors, if any, so will gain little from obtaining access to other markets, as many developing countries have pointed out in submissions to the WTO. A Communication to the WTO from six developing countries (WTO reference S/CSS/W/132), for example, points to the huge difference in export capacity between developed and developing countries, especially due to the dominance of multinational corporations from only a few countries; the monopoly of services exports by the US and European countries; and the discrepancy in preparedness by the services suppliers in developed and developing countries.

· Any benefits to be accrued due to international companies entering to run electricity or transport sectors assume the necessary frameworks and legislation are in place to regulate quality, affordability and equitable distribution to ensure that private companies fulfil the functions of a public service. What has not been taken into account in the GATS negotiations is that many developing countries are unable to guarantee such strong regulatory frameworks, thus jeopardising their public services if liberalised. The EU's experience of accession countries has shown that one difficulty in implementing the acquis is that the administrative and judicial capacity did not exist, which is why it has made this one of the key elements of accession support. If this is the case with countries shortly to join the EU, then developing countries have even less chance.

· Developing countries are, furthermore, on the back foot when it comes to negotiating power and find it difficult to resist requests for access from developed countries aggressively driving talks for their export interests. The aforementioned six developing countries also note that 'developing countries, through GATS, as well as the conditionalities imposed on them by other financial institutions, will be under tremendous pressures to open up...Should a proper assessment not be carried out and negotiations adjusted accordingly, developing countries may, in the coming negotiations, find themselves under enormous pressure to liberalise in many sectors, without reaping reciprocal benefits'. We have seen no evidence that such adjustments are being made.

.

· Mary Robinson has pointed to possible negative impacts of human rights in developing countries. She calls for a full impact assessment and says "where assessments indicate negative effects of past liberalisation policies on the enjoyment of human rights, WTO members should allow the maximum flexibility to developing countries to withdraw liberalisation commitments."

· The adoption of flexible Emergency Safeguard Measures (ESMs), while not enough alone, would be particularly crucial for developing countries.

Section 7a: Demands

· That the EU cease to push for the liberalisation of third countries' service sectors within the WTO framework and in general, including through trade-offs;

· That optimum financial and expert support is given to developing countries to develop strong and meaningful regulation; this must take place within a much broader programme of support, including training of lawyers and other experts, and no pressure to liberalise sectors should be applied especially before developments in these areas are advanced enough to ensure a level playing field;

· That a full impact assessment of liberalisation in developing countries is undertaken, and where effects are shown to be negative developing countries should have full flexibility to withdraw from commitments and not be pressurised to make new ones.


VERTICAL

Section 8: Higher and Further Education

Education is a public good of benefit to individuals and society. To quantify and value it in terms of trade is not in the best interests of students, educational institutions or society in general; yet international educational markets are now seen by large companies as an area ripe for expansion and this agenda is being furthered by the WTO under GATS. If horizontal limitations are removed in education services, we are concerned that this could have serious long-term implications for equality of access, quality and breadth of education, subject diversity and control. We are not convinced by reassurances that nothing will be done to put education at risk. Changes in higher education systems in recent years have led to increasingly blurred lines between public and private, and have already begun to chip away at the values underlying these systems. GATS will push this even further.

Some EU member states have introduced country-specific limitations in committed educational sectors. The European Commission has received numerous requests from third countries to remove existing limitations in all modes of supply, and to make full commitments under market access and national treatment. The United States is a particularly powerful lobby in this regard. The European Commission seems to be ready to use education as a bargaining tool in GATS negotiations in exchange for access in other areas.

Our focus on Higher Education in this section does not mean that we are any less concerned about the possible implications for primary and secondary education, which self-evidently should not be brought under GATS

Risks to Higher Education 

· It is clear that this liberalisation is going further than private education. It is clear that it is expected that at least some parts of publicly-funded higher education will be subjected to GATS commitments, especially as the term used in the EU's existing commitments is 'privately-funded services' rather than 'private institutions'. We also have yet to see a satisfactory explanation of what 'privately-funded services' actually means in the context of higher education - an institution might be public but nevertheless provide 'privately-funded services' because the emphasis of this limitation is on services rather than institutions. 

· The commitment to 'progressive liberalisation' in GATS, and pressure to remove limitations on 'ring-fenced' areas, means that any commitments in education could lead to increasing liberalisation in the future, even if education is not liberalised further in the current negotiating round.

· Furthermore, many of the European Commission's arguments regarding the protection of public services are based on the exemption in Article I.3. However, at least some parts of the public education system do not fall under the exemption clause in Article I.3, as they could easily be deemed by WTO dispute panels to be supplied in competition with the private sector (due to the existence of private educational institutions), or on a commercial basis (due to a fee-paying basis, especially where fees vary according to university or course). In many countries, the Higher Education sector already comprises a mixture of public and private institutions with increasing amounts of funding coming from fees and other private sources such as research contracts with industry.

Public Funds and Competition

· If it is not specifically stated otherwise, GATS will bring parts of publicly-funded higher education under the national treatment discipline, which requires that foreign service providers be treated at least as well as domestic services providers, including in the area of funding. The European Commission currently has a horizontal 'carve-out' for public sector funding, but this is highly questionable (it relies on the definition of 'public sector' which is open to challenge, and also on the assertion that for GATS purposes education is a 'public service', which is also ambiguous). There is still considerable uncertainty in the WTO about the extent to which the non-discrimination requirement applies to subsidies, and ongoing negotiations could produce a more onerous outcome.

· We believe that opening out competition for funding to foreign institutions alongside state universities would not benefit higher education. Firstly, it is debatable whether public funding should be going to service providers whose decisions and priorities are led by their primary aim, which is to make profit. Secondly, funding will be spread more thinly as higher education institutions increase in numbers. The market access clause forbids any limit to the number of service providers, which means that an unlimited number of providers could establish themselves in the EU. This would be likely to force universities into greater reliance on private funding and thus higher tuition fees for students. Thirdly, this kind of competition for finance and the struggle to survive financially could further encourage universities to drop courses which are not financially viable. This would reduce choice for students and many courses which are culturally and educationally valuable would disappear.

· Liberalisation will result in increased corporate involvement in the sector. Long-term, this could lead to complete privatisation of the higher education sector, with institutions having to raise their own capital, recruit students who could afford high fees, conduct research funded by corporate clients and so on. In the light of past experience of privatisation in the education sector, the impact of this is more likely to be negative than positive.

Regulation and Quality

· It is very likely that GATS will reduce governments' ability to regulate in the public interest. Governments are not forbidden to regulate, but under 'Domestic Regulation' obligations would have to use the measure which is 'no more burdensome than necessary' or the 'least trade restrictive' measure possible. Experience of similar rules in other trade agreements shows that this is a big deterrence to progressive regulation. Various regulations have already been identified by WTO members as obstacles to liberalisation in this sector; a US communication to the WTO, for example, comments that "some obstacles...may result from regulatory provisions or other measures which make it difficult to foreign suppliers to market their services". Their list of such measures to be targeted for removal includes those requiring the use of a local partner, an example of an important regulation for the local economy but which could be deemed to be 'more burdensome that necessary. We believe that good regulations should not be subject to tests according to whether they dent the profits of private companies too much; regulations should be judged according to their educational, social or other goals.

· We are concerned that for trade purposes, education is commoditised and reduced into measurable segments, while students are seen as consumers. We believe that this approach threatens to undermine many of the holistic, difficult-to-measure qualities of higher education. It is also far from clear how GATS could impact on quality at a technical level - for example, under the national treatment article, how far governments would be allowed to extend less favourable treatment to foreign-based e-Universities compared to universities physically based in their countries.

Irreversibility

· The effect of GATS on markets where education already involves a certain level of liberalisation is to lock in that liberalisation. Especially when a sector is undergoing rapid change, as is the case in many EU countries, signing up to anything which could constrain government decisions and prevent future regulation in this area seems far from sensible.

Section 8a: Demands

· That details of requests made in the field of higher education are released;
· That a full, open enquiry is held into the potential effects of GATS and liberalisation in general on the higher education system and an open debate about what we want our higher education system to look like over the next 50 years;

· That real freedom to regulate is guaranteed without the WTO-defined conditionalities of 'necessity' or being 'least trade restrictive';

· That NO commitments are made in the field of education and the horizontal limitation maintained.

Section 9: Health

GATS commitments in two sectors affect health provision - the 'health-related and social services' sector and the health insurance sub-sector, which is part of 'financial services'. Furthermore, horizontal commitments under GATS - those affecting all sectors - could also affect public health measures. 

A recent news report from the European Commission states that 'The guiding principle of the negotiating brief drawn up by the EU is that (...) and the health of our children, are not commodities.' 

However, we believe that many of the commitments under GATS could have the effect of commoditising health provision, which could undermine the health not only of our children, but also that of the rest of the population, and just as importantly, the health of people in third countries. As we have already pointed out, part of the problem is that there is still such great uncertainty over exactly what effect GATS will have. This makes it impossible to state with such certainty that people's health is being ensured.

Health-related and social services

· So far, very few commitments have been made by WTO member states in the health-related and social services sector. The European Commission has committed in the 'hospital services' sub-sector, and also in convalescent and rest houses in the 'social services' sub-sector. Some EU countries have placed a number of limitations, mainly regarding economic needs testing (ie restricting the number of beds per inhabitant). The European Commission has received requests asking for the elimination of existing restrictions on hospital services and social services, rest, convalescent and old people's homes. 

· The fact that some EU Member States have introduced limitations in some areas indicates that it is believed that commitments in these areas could have undesirable effects. 

· Although very few 'health-related' services have been committed up to now, again the commitment to increasing international liberalisation puts services at risk in the future, especially in developing countries who might be under pressure to use this as a bargaining tool for greater access for their health professionals in developed countries. The US services industry, where the private health care industry is the most developed, has made it clear that it views expansion of private sector health care providers in the entire spectrum of health and social care facilities into foreign countries as one of its key goals.

· It is unclear exactly what parts of the health-related services would be protected under GATS.  At least some parts of many health systems do not fall under the exemption clause in Article I.3 as they are supplied in competition with the private sector or in tandem with the private sector. Many health systems already comprise a mixture of public and private institutions with increasing amounts of funding from private sources. There has been very little discussion about the way in which privatisation (whole or partial) of public services at national level is linked to the trade liberalisation policies in international institutions. However, this mixed funding makes the sector extremely vulnerable to GATS rules. 

· The private health care industry depends on a mixture of public funding, private health insurance, and user charges. It is highly questionable that public money should go to creating huge profits for these corporations whose goals (profit) are different from those of governments, while producing negligible benefits for society. In the UK, for example, Private Finance Initiatives have been shown to produce no savings for the government in the long-term and indeed, extra cost compared to direct government investment, especially as private risks are generally underwritten by sponsoring government departments. Private companies are able to exploit the public-funding base of public services, for profit; liberalisation under GATS would allow non-EU companies, and a greater number of companies, to access this funding.

· It is very likely that GATS could reduce regulatory control. Governments are not forbidden to regulate, but they must use the 'least trade restrictive' measure possible, which experience shows is a big deterrence to progressive regulation. This could affect professional licensing standards (very high standards could be seen to be more trade-restrictive than necessary); higher subsidies given to public providers than to private providers could be seen as discriminatory; GATS could prevent limits to numbers of providers, essential to prevent proliferation of unnecessary or costly medical services - the WTO itself identifies restrictions on the number of service suppliers in a city, county or state as an explicit barrier to foreign entry into the market.

· Liberalisation will result in increased corporate involvement in the sector, and in many cases privatisation. Such private provision is surrounded by a huge number of questions, including around the issue of equity (for example, private health providers in developing countries focusing on high-paying local or foreign customers to the detriment of less wealthy patients - so-called private sector 'cream-skimming'; greatly restricted possibilities of cross-subsidisation or 'shared risk', also reducing accessibility for poorer patients, a big problem in the United States and Latin America where privatisation is wide-spread); quality (in countries where health is largely privatised, such as the United States, this has led to increasing competition and heavy pressure to cut costs by reducing the quality of care, referring as few patients as possible to specialists and so on); and workers' conditions (in the private sector fewer workers are members of unions, and wages and conditions tend to be worse). In the UK, the introduction of the Private Finance Initiative has resulted in a reduction of 30% in capacity at the hospitals concerned and of 20% in clinical budgets and workforce.

· A further risk is that private companies could in the long term create monopolies by initially offering very low-cost services in order to free the field of competitors.

· Liberalisation of health services in developing countries up to now, mainly under the IMF and World Bank's Structural Adjustment Programmes, has proven in many cases disastrous. Even the World Bank has acknowledged that user fees for health, as it advises, are responsible for denying poor families access to health care. While these internal liberalisations have paved the way for commodification of health care, the effect of GATS and external liberalisation will lock in commercialisation. Injection of foreign capital can seem attractive to cash-starved health systems, but the effect will more than likely be to marginalise the poor even further. This will also hinder the development of national health sectors, with powerful foreign companies dominating markets.

· Successful liberalisation presupposes strong regulatory systems and definite structural conditions. Many commentators have stressed this, particularly when health systems are faced with the radical challenge of working with foreign companies. Many countries simply cannot provide this structural environment.

· Many health sectors are undergoing significant structural change at the current time. As noted in relation to the education sector, signing up to anything which could constrain government decisions in this area is a major risk. Significant regulatory challenges are posed, for example, by developments in telemedicine, which offers potential gains for health care, but will require advanced regulatory systems. It is difficult to predict exactly what will be needed.

· GATS could lead to diminished discretion (under rules regarding choice of type of legal entity) on the part of authorities as to which private providers are granted licenses to establish.

Health Insurance
Health insurance is a sub-sector of the financial services commitments. However, it is closely related to health as the effects of private health insurance are felt so strongly within the health sector.  We don't yet know how far GATS will have an effect on financial services markets in general, particularly as it is still early days and liberalisation in this sector is also taking place independently of GATS. However, the horizontal commitments under GATS are likely to far-reaching implications for health insurance provision, and could be detrimental to public health goals such as universal, affordable access, and quality of provision. GATS will also have the effect of locking in liberalisation in health insurance, greatly reducing opportunities to go back on commitments even if they later prove to be damaging.

In many countries private insurance makes up a key part of the health system (for example, the mutual system in Belgium; private health insurance is also the mainstay of the US health system and of many countries in Latin America). Developing countries are likely to be particularly affected, as developed countries will be seeking further liberalisation of market access in the insurance sector for their companies, including health insurance. The European Commission's proposal, for example, asks for WTO members to remove restrictions on a supplier's ability to establish its preferred form of commercial presence. 

· Health regulation could be affected, as market conditions for private health insurance depend heavily on the health regulatory environment. Some regulations could be deemed too 'trade restrictive' or not 'necessary' under GATS. The WTO has already identified key health regulations as an inherent bar to foreign competition.

· Although health insurance can have massive impacts on access to medical services, many governments' regulation of private health insurance is simply an extension of generic insurance laws and regulations which do not take into account the social effects, or the need for regulation of private health insurers for reasons other than financial viability and so on. The lack of adequate regulation makes it easier for health insurers to engage in fraud, unfair competitive practices, or other practices harmful to consumers or contrary to national public health objectives. We therefore have serious concerns regarding the ability of current regulatory environments, particularly in developing countries, to cope with increasing liberalisation of health insurance (as in the health services sector, above). Poor people in particular are set to lose out. 

· Developing countries are likely to be put under pressure to use commitments in this sector as bargaining tools to gain trade-offs from developed countries, for example relaxing visa requirements under mode of supply 4, or portability of health insurance for professionals working abroad.

· GATS could hinder legislative responses to new challenges in health insurance; for example, those posed by developments in genetic testing.

Health impacts of horizontal commitments 

Measures affecting a wide variety of sectors are taken for health reasons; these can include environmental protection, advertising, agriculture and food, and so on. These kinds of regulations could be affected by GATS.

· The GATS exemption clauses in Article XIV states that "Subject to the requirement that such measures are not applied in a manner that would constitute a means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures...(b) necessary to protect human, animal or plant life or health". As a World Health Organisation paper has pointed out, in practice WTO jurisprudence (and GATT rulings that preceded the WTO) indicate that to employ such an exemption, the measures would be subject to a narrow interpretation of what is 'necessary' to protect health. 

· The requirement to use the 'least trade restrictive' regulation possible could hinder the implementation of useful regulations; it favours the voluntary over the compulsory, information over regulation, and individual over public responsibility. For example, it could reduce opportunities to use systematic regulatory mechanisms to protect health and safety such as taxation, banning of access, advertising or use. The 'least trade restrictive' option could in these cases be ruled by the WTO to be labelling, which is far less effective (this particular example was given by a European health consortium).

Section 9a: Demands

· That a moratorium on GATS negotiations is implemented to allow impact assessment of all GATS provisions which could impact public health provision and protection, and assessment of the necessary limitations to guarantee care;

· That greater dialogue is sought between trade officials and health officials, professionals and experts in this regard, to ensure that trade agreements are not detrimental to public health goals such as equity of access and quality;

· That health services are formally and permanently exempted from GATS;

· That NO pressure is placed on developing countries to open up health sectors or use health sectors as a bargaining tool for greater developed country commitments, for example in mode of supply four;

· That real freedom to regulate is guaranteed without the WTO-defined conditionalities of 'necessity' or being 'least trade restrictive';

· That real freedom to award, and withdraw, public procurement contracts according to criteria including environmental and social performance is guaranteed.


Section 10: Conclusion

The question that really must be asked is to whom will GATS be beneficial? Certainly, large companies will win new markets and access to public funds. Perhaps there are sectors where further opening markets will be advantageous to some consumers, and the richer echelons of societies around the world will reap the rewards. 

However, all the evidence indicates that the push for ever greater liberalisation, of which GATS is a key component, is already beginning to produce far more losers than winners. Despite this, WTO governments and the European Commission are forging ahead with only a passing regard for the growing number of warning voices protesting at both the procedure and content of negotiations. 

We therefore urge the European Commission to take on board our demands. So far, unwillingness to address concerns seriously has meant that detailed and rigorous analysis on the part of governments has not been carried out. A more analytical and comprehensive approach is crucial. 


Section 11: Principal External Sources

General

- WTO, EC and UK sources

- Canadian Centre on Policy Alternatives Publications on GATS

- Mary Robinson, High Commissioner for Human Rights, report on 'Liberalization of trade in services and human rights,' (E/CN.4/Sub.2/2002/9), 

- News services

- Services Industry websites

Local Control

- UK Local Government Association and Local Government International Bureau

Developing Countries

- WTO Communication from Cuba, Senegal, Tanzania, Uganda, Zimbabwe and Zambia, 'Assessment of Trade in Services', 6 December 2001, Ref: S/CSS/W/132

- World Development Movement

Education

- WTO Communication from the United States, 'Higher (Tertiary) Education, Adult Education, and Training. 18 December 2000. Ref: S/CSS/W/23

- People and Planet

- Education International

Health

- WHO Commission on Macroeconomics and Health

- British Medical Journal

- Public Services International and Education International

- American Public Health Association

- Save the Children

- The Cornerhouse

Summary of key demands





A moratorium on negotiations; negotiations must only be re-started if all pre-conditions are fulfilled;


A full impact assessment of the potential outcomes of GATS for developed and developing countries, taking into account experiences of liberalisation; 


Full and open debate in Parliament, in the European Parliament and in society at large about liberalisation at national, EU and international level, including GATS, to be taken into account by negotiators;


Clarification of ambiguous wording in the agreement, especially article I.3;


Guaranteed real freedom to regulate according to chosen criteria, without the WTO-defined conditionalities of 'necessity' or 'least trade restrictive';


Exemption of key public services


Guaranteed universal, affordable access to public services 


Consultation including European Commission requests to third countries, and no more pressure on developing countries.











1
1

